
lii.JBennett T 416 777 7473/ F 416 863 1716/ E griffithsl@bennettjones.com 
Jonesi.V" Suite 3400, 1 First Canadian Place I P.O. Box 130 /Toronto, Ontario MSX 1A4 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: 03 April 2011 8:21 PM 
To: Leonard Griffiths 
Subject: Re: TCE Matter- BOD Presentation for 6 April 2011 ... 

Great! Thanks. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 

- Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: Saturday, April 02, 2011 10:50 AM 
To: Leonard Griffiths 
Cc: Susan Kennedy <Susan.Kennedy@powerauthority.on.ca>; Deborah Langelaan 
<Deborah.Langelaan@powerauthority.on.ca> 
Subject: TCE Matter - BOD Presentation for 6 April 2011 ... 

----------- ---

*** PRIVILEGED AND CONFIDENTIAL -PREPARED IN CONTEMPLATION OF LITIGATION *** 

Len, 

Attached is a presentation that we have prepared to inform onr Board of the ongoing discussions with TransCanada Energy about the 
cancellation of the Oakville GS. Towards the end of the presentation I have a few tables that set out the permitting and approvals 
risks. Could you please review the presentation with a view to advising on whether the tables capture and explain how to mitigate the 
various risks? I will make my self available Monday to discuss this with you if you wish. 

Thank you, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H I Tl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority,on.ca 

2 



The contents of this message may contain confidential and/or privileged 
subject matter. If this message has been received in error, please contact 
the sender and delete all copies. Like other forms of communication, 
e-mail comrtmnications may be vulnerable to interception by unauthorized 
parties. If you do not wish us to communicate with you by e-mail, please 
notify us at your earliest convenience. In the absence of such 
notification, your consent is assumed. Should you choose to allow us to 
communicate by e-mail; we will not take any additional security measures 
(such as encryption) unless specifically requested. 

The contents of this message may contain confidential and/or privileged 
subject matter. If this message has been received in error, please contact 
the sender and delete all copies. Like other forms of communication, 
e-mail communications may be vulnerable to interception by unauthorized 
parties. If you do not wish us to communicate with you by e-mail, please 
notify us at your earliest convenience. In the absence of such 
notification, your consent is assumed. Should you choose to allow us to 
communicate by e-mail, we will not take any additional security measures 
(such as encryption) unless specifically requested. 
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· Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
April 51 201.1 4:52 PM 
JoAnne Butler 

Subject: Fw: BOD Presentation - TCE Matter Status Update 

Isn't the answer to Jim's question either a "settlement payment" or "litigation"? If there's 
no replacement site there's no project. I don't recall Lynn's original question, so maybe I 
have it all wrong. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael :·killeavv@powerauthority.on. ca 

Original Message -----
From: James Hinds [mailto:iim hinds@irish-line.com] 
Sent: Tuesday, April 05, 2011 04:02 PM 
To: John Zych 
Cc: Colin Andersen; JoAnne Butler; Michael Killeavy 
Subject: Re: BOD Presentation - TCE Matter Status Update 

You have your first free pass on circulating materials after deadline. But I'm keeping score. 

Agree that discussion should happen tomorrow after stakeholders before dinner. 

Materials are very good. However, in the materials, the question about "if all else fails" 
isn't addressed (basically, Lyn's question about what happens to the deal if the alternative 
site doesn't pan out). It should be addressed. 

Regards, 

Jim Hinds 
(416) 524-6949 

-----Original Message-----
From: "John Zych" [John.Zych@powerauthority.on.ca] 
Date: 04/05/21311 03:20 PM 
To: "James Hinds" <jim hinds@irish-line.com> 
cc: "Colin Andersen" <Colin.Andersen@powerauthority.on.ca>, "JoAnne Butler" 
<joanne.butler@powerauthority.on.ca>, "Michael Killeavy" 
<Michael.Killeavy@powerauthority.on.ca> 
Subject: BOD Presentation - TCE Matter Status Update 

Management feels that it will be useful to brief the Board on this matter this week. There 
is no opening to do so on Thursday, but on Wednesday, after the Board stakeholders meeting 
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ends at about 5:00 p.m. we can fit it in. Electricity Resources has prepared a slide deck on 
this topic. 

Colin asks whether. you agree to add this matter to the Board agenda after the Board 
stakeholders meeting ends· at about 5:00 p.m. (about 30 minutes is needed) and whether you 
have any comments on the slide deck. 

The dinner for John Beck commences at 6:00 p.m. 

As for sending this material to the Board members, we can send it via e-mail· today or hand it 
out to the Board·members at the beginning of the Board stakeholders meeting tomorrow, which 
will leave them time to review it. 

Please advise. 

John Zych 
Corporate Secretary 
OntarioPower Authority 
Suite1600 
120 Adelaide Street West 
Toronto, ON M5H 1T1 
416-969-6055 
416-967-7474 Main telephone 
416-967-1947 OPA Fax 
416-416-324-5488 Personal Fax 
John.Zych@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message. 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Michael Killeavy [michael.killeavy@sympatico.ca] 
April 5, 2011 8:28 PM 
Michael Killeavy 
Updated and Revised Spreadsheet 
NRR-Comparison-OPA-Presentation-OPA_Apr_5-Rev2.xls 
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1. Evaluated Cost (COD$/MW) 
3. Evaluated Connection Cost (COD$/MW) 
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Portlands 

Under the deck calculations 

COD Year 
NRR- Base (COD$) 
NRR- CAPEX Adjustment (COD$) 
NRR- 20 Year Adjustment (COD$) 
NRR- GD&M Adjustment (COD$) 
NRR- Total 
Average Contract Capacity 
Lumpsum Connection Cost (COD$) 

Portfands 

1.418 
0 

1.4856 

Portlands 

2009 
$17,500 

$0 
$0 
$0 

$17,500 
550 

37,306,338 

Oakville 

1.109 
0 

1.109 

Oakville 

Oakville 

2013 
$17.417 

$0 
$0 
$0 

$17.417 
900 

TCE Offer Feb 
2011 

2.295 
0 

2.499 

York 

1.431 
0 

1.414 

OPACounter 
Mar2011 

1.695 
0.197 
1.892 

TCE Offer Feb 2011 

ICE Offer Feb OPA Counter 
2011 York Mar2011 

2015 2012 2015 
$16,900 $9,998 $12,500 

$377 $0 $317 
$0 $0 $1,338 
$0 $2,320 $0 

$17,277 $12,318 $14,155 
481 393 500 

98,560,000 -7,000,000 98,560,000 

York OPACounter Mar 2011 

Notes: 
1. Support Payment: OPA Contingency Support Payment expressed in Contract COD$. 
2. NRR- Bsse: Plant NRR as per Exibit B of Contract excluding, if applicable, incremental GD&M 

and lumpsum connection costs (gas and/or electriclity) paid by OPA. 
3.· NRR- CAPEX Adjustment: Applicable to TCE-offerand OPA counter only and accounts for the 

OPA extra CAPEX exposure (potential) resulting from Schedule B of lmplemenation Agreement. 
4. NRR- 20 Year Adjustment: Applicable to OPA counter offer only to adjust NRR from 25-Year to 

20-Year equivalent. Adjustment is based on CAPEX plus CAPEX Adjustment. 
5. NRR- GD&M Adjustment: For York it accounts for the 65% of the GD&M portion paid by OPA. 

For Portlands there is an adjustment for GD&M but its value hasn't been significant over thNot 
6. Lumpsum Connection Cost: If applicable, this cost is paid by cheque issued by OPA to proponent 

on or around COD. The NRR is not adjusted to account for this cost. This cost is nat recoverable 
from the IESO market and is treated as an adder to project evaluated cost at COD. 

7. Connection Cost: For Portlands; the actual connection cost (gas) paid by the OPA was used. For 
York there was a small payment to OPA (negative cost) but not shown in the chart. This payment 
would effectively, allbeit marginally, reduce York's evaluated costand. For TCE offer and OPA 
counter, the connection cost (gas and electricity) estimated by TCE was used and is shown in the 
chart as the "red" portion. 

8. Evaluated Cost of Portlands and Oakville are based on SWGTA evaluation cost model. All other 
others are based on NYR evaluation cost model. 





Aleksandar Kojic 

From: 
Sent: 
To:· 
Subject: 
Attachments: 

Michael Killeavy [michael.killeavy@sympatico.caJ 
April 5, 2011 8:32 PM 
Michael Killeavy 
Revised and Updated Presentation ... 
OGS_BOD_CM_20110406 v6.pptx , 
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Winding Up of the Oakville 

Generating Station {OGS) Contract 

Board of Directors - For Information 

ON-. '.··A ... ;,;;'.·.··.·· ···.-.. ·~··.\,;~-.· · •. ·.· 
- I ' :)IM'R 1iil\_::----~- .. - ·-~ 

POWER AUTHORITY. •' . . ~ 

April6,'20tt . 

Privileged and Confidential - Prepared in Contemplation of Litigation 



Status 

• OPA has made a counter-proposal to the TCE proposal 
of 1 0 March 2011. 

• Colin and Alex Pourbaix of TCE spoke on the telephone 
on 1 April. TCE rejected the OPA counter-proposal. 

• Colin sent Alex a follow up email asking for TCE to 
specifically describe the issues it has with the OPA 
counter -proposal. 

• We will wait for specific feedback from TCE. 

2 Privileged and Confidential - Prepared in Contemplation of Litigation ONT;ARI04.· 
POWERAUTHORITY (II 



OPA Counter-Proposal 

NRR 

Net Revenue Requirement 

Financing Assumptions 

Contract Term 

Contract Capacity 

Sunk Cost Treatment 

Gas/Electrical Interconnections 

Capital Expenditures 
(CAP EX) 

Operational Expenditures 
(OPEX) 

Other 

3 

$16,900/Miiv-month 

Unknown 

20 Years 

450MW 

Lump Sum Payment of $37mm 

Payment in addition to the NRR 

$540mm 

Little Visibility 

Assistance/Protection from mitigating 
Planning Act approvals risk 

$12,500/MW-month 

Assumed 7.5% Cost of Equity, all 

equity project. 

25 Years 

500MW 

Amortize over 25 years- no returns 

Payment in addition to the NRR 

$400mm 

Reasonable 

provide Planning Act approvals 

NRR covers capital costs, financing working .. capiicil, 'r~turns, fixed 

monthly payment over life of contract. Energy,.Paid,qn·:~;:deemed 
this olant will ooerate less than.'10% -of the time. 

TCE can finance/l~verage. how they want t~ i~'C~~~~e·.~PV of 

Precedent- Portland Energy Centre has option·for additional-five 

L TEP indicates need for peaking generation; in .KW.C~; need at 
least450 MWofsummerpeaking capacity, average ofSOO MW 

provides additions! system flexibility and reduc.~~· NRR.. ·an per MW 

basis. 

$37mm currently being audited by Ministry of Finance for 
and 

Precedent- Portlands Energy Centre and NYR Peaking Plant. 

Paid on a cost recovery basis, i.e. no opportunity to charge an 
additional risk premium on top of active costs. TCE estimate is 

±20%. 

Our CAPEX based on independent review by our Technical Expert 
and published information on other similar generation facilities; had 
proposed a target cost on. CAP EX where increases/decreases are 

shared. 

TCE has given us limited insights into their operating expenses. 

We have used advice from our technical consultant. on re~s~nable 
OPEX estimates. 

Precedent- NYR Peaking Plant regulation enacted by the 
province. 

Privileged and Confidential - Prepared in Contemplation of Litigation 



Net Revenue Requirement 

-

20,000 

18,750 

17,500 

16,250 

15,000 

* l.t) 13,750 ..... 
0 N 12,500 

0::: 0::: 11,250 
z 
-10,000 

8,750 

7,500 

6,250 

5,000 +--___j 
SWGTA [20-Year] 

Preliminary NRR Comparison 

•Plant NRR 1!!1 Fixed GD&M-Portion • Connection-Adder 
··--- ------- . ----------

***PRIVILIGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*~* 

NYR [20-Year] TCE-Offer [20-Year] OPA-Counter [20-Year OPA~Counter [25-Year] 
Eqv.] 

4 Privileged and Confidential - Prepared in Contemplation of Litigation ONTARIO,,J 
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PV of Annual Payments Based on NRR 

5 

' OPA Contracts Evaluated Cost Comparison 
• Evaluated Cost (COD$/MW) • Evaluated Connection Cost (COD$/MW) 

3
.000 I ***PRIVILIGED AND CONFIDENTIAL· PREPARED IN CONTEMPLATION OF' ITir.ATinN*•• I 
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Portlands Oakville TCE Offer Feb 2011 
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Approvals and Permitting Risk Mitigation 

Risk Description Owner Mitigation Strategies 

I 

Planning Act Approvals, e.g., Ministry of Municipal Affairs and Exempting regulation similar to that 
Interim Control By-Law, Official Plan Housing which was done for YEC using s. 
Amendment, Zoning By-Law 62.01(1) of the Act. 
Amendment, etc. 

Development Charges Act charges Ministry of Municipal Affairs and There is no power to exempt a 
levied Housing developer, but regulation can be passed 

to influence the factors used. 

Building Code Act Permits Ministry of Municipal Affairs and Exempting regulation can be enacted 
Housing under s. 34(19) of the Act. 

Environmental Assessment Act Ministry of the Environment Exempting regulation under Part IV of 
Environmental Screening Process the Act. 

Environmental Protection Act Ministry of the Environment Exempting regulation under s. 175.1 (a) 
Certificates of Approval of the Act and/or a regulation to issue a 

C of A under s. 175.1 (f) of the Act 

6 Privileged and Confidential - Prepared in Contemplation of Litigation ~ ONTARIO . 
POWERAUTHORITY ~ 



Approvals and Permitting Risk Mitigation·· 

Risk Description 

Ontario Water Resources Act Approvals 

Ontario Energy Board Act Approvals, 
e.g., le.ave to construct for a gas line or an 
electricity transmission line 

Property Rights 

Municipal Act 
Municipal By-Laws e.g., PM2.5 enacted. 
pursuant to s. 10 an s. 11 of the Act. 

US EPA will not regulate PM2.5 until at 
least 2013/2014. MOE has no intention of 
regul<!ting in Ontario. 

Owner 

Ministry of the Environment 

Ontario Energy Board 

Ministry of Municipal Affairs and 
Housing/Ministry of the 
Environment 

Mitigation Strategies 

Exempting regulation. 

Exempting regulation under s. 127(1)(f) of 
the Act can exempt a party from any 
provisions of the Act. 

There is no express statutory authority to 
expropriate land for a generation f<!cility. 
Section 8(4) of the Ministry of Government 
Services Act provides for expropriation for a 
government-related agency. A regulation 
under s. 20(d) of that same' Act would .be 
required to make the OPA a government-
related C~gency ·. ·· 

Section 451.1(1) allows for a regulation to 
impose limits on municipal.powers, hoWever, 
the regulation is deemed to'be revoked after 
18 months. Legislation might be required to 
permanently override a municipal by-law.•.>. 

. . . ' ' 

7 
Privileged and Confidential - Prepared in Contemplation of Litigation 



Possible Outcomes 

---t 
Response is Parties Settle 

TCE Responds Acceptable ---t and KWCG 
Back to the With/Without Peaking Plant 

~ 
OPA Negotiation Development 

Begins 

OPA 
Counter-
Proposal 

~ TCE Does Not 

---t 
TCE 

~ 
Parties May 

Respond Commences Continue 

Litigation Settlement 
Discussions 

8 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Michael Killeavy [michael.killeavy@sympatico.caJ 
April 5, 2011 8:36 PM 
Michael Ki/leavy 
Presentation and Spreadsheet 
OGS_BOD_CM_20110406 v6.pptx; OGS_BOD_CM_20110406 v6.pdf 
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Winding Up of the Oakville 

Generating Station {OGS) Contract 

Board of Directors - For Information 

April·6,20 t1.•· 

Privileged and Confidential - Prepared in Contemplation of Litigation 



Status 

• OPA has made a counter-proposal to the TCE proposal 
of 1 0 March 2011 . 

• Colin and Alex Pourbaix of TCE spoke on the telephone 
on 1 April. TCE rejected the OPA counter-proposal. 

• Colin sent Alex a follow up email asking for TCE to 
specifically describe the issues it has with the OPA 
counter-proposal. 

• We will wait for specific feedback from TCE. 

2 Privileged and Confidential - Prepared in Contemplation of Litigation ONTARI04., 
POWERAUTHORITY (! 



OPA Counter-Proposal 

NRR 

Net Revenue Requirement 

Financing Assumptions 

Contract Term 

Contract Capacity 

Sunk Cost Treatment 

Gas/Electrical Interconnections 

Capital Expenditures 
(CAP EX) 

Operational Expenditures 

(OPEX) 

Other 

3 

$16,900/MW-month 

Unknown 

20 Years 

450MW 

Lump Sum Payment of $37mm 

Payment in addition to the NRR 

$540mm 

Little Visibility 

Assistance/Protection from mitigating 

Planning Act approvals risk 

$12,500/MW-month 

Assumed 7.5% Cost of Equity, all 

equity project. 

25 Years 

500MW 

Amortize over 25 years- no returns 

Payment in addition to the NRR 

$400mm 

Reasonable 

would 

provide Planning Act approvals 

NRR covers capital costs, financing working capital.~.retums. fixec 

monthly payment over life of contract. Ener~wpai~:pQ'a:·fieemed 

TCE can finance/leverage llow they want to in<?rease;N~V of 

LTEP indicates need for peaking generation in KWCq;.'need at 

least 450 MWof summer Peaking capacity, ~ver8Qe·:~f~5oo MW 

provides additional system flexibility and redl:&ceS NRR.on per MW 
basis. 

$37mm curre~:~tly being audited by Ministry of Finance for. 

and 

Precedent- Portlands Energy Centre and NYR Peaking Plant. 

Paid on a 90st recovery basis, i.e. no opportunity to charge an 
additional risk premium on top of active costs. TCE estimate is. 

Our CAPEX based on independent review by our Technical Expert 

and published information on other similar generation facilities; had 
proposed a target cost on bAPEX where increases/decreases are 

TCE has given us limited insights into their operating expenses. 

We have used.advice from. our technical consultant q~/e~~"Onabl.e. 

Precedent- NYR Peaking Plant regulation enacted by the 
province. · 

Privileged and Confidential - Prepared in Contemplation of Litigation 



Net Revenue Requirement 

-

20,000 

18,750 

17,500 

16,250 

15,000 

~ 13,750 .... 
~ 12,500 

0:: 0:: 11,250 

z 
-10,000 

8,750 

7,500 

6,250 

5,000 +-----' 
SWGTA [20-Year] 

Preliminary NRR Comparison 

•Plant NRR 1!1 Fixed GD&M-Portion • Connection-Adder 
-- --·-

-·PRIVILIGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION""" 

NYR [20-Year] TCE-Offer [20-Year] OPA-Counter [20-Year OPA-Counter [25-Year] 
Eqv.] 
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PV of Annual Payments Based on NRR 

OPA Contracts Evaluated Cost Comparison · 
• Evaluated Cost (COD$/MW) • Evaluated Connection Cost (COD$/MW) 

3
·
000 

***PRIVILIGED AND CONFIDENTIAL • PREPARED IN CONTEMPLATION OF LITIGATION*** 
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Approvals and Permitting Risk Mitigation 

Risk Description Owner Mitigation Strategies 

Planning Act Approvals, e.g., Ministry of Municipal Affairs and Exempting regulation similar to that 
Interim Control By-Law, Official Plan Housing which was done for YEC using s. 
Amendment, Zoning By-Law 62.01(1) of the Act. 
Amendment, etc. 

Development Charges Act charges Ministry of Municipal Affairs and There is no power to exempt a 
levied Housing developer, but regulation can be passed 

to influence the factors used. 

Building Code Act Permits Ministry of Municipal Affairs and Exempting regulation can be enacted 
Housing under s. 34(19) of the Act. 

Environmental Assessment Act Ministry of the Environment Exempting regulation under Part IV of 
Environmental Screening Process the Act. 

Environmental Protection Act Ministry of the Environment Exempting regulation under s. 175.1 (a) 
Certificates of Approval of the Act and/or a regulation to issue a 

C of A under s. 175.1 (f) of the Act 
I ... 



Approvals and Permitting Risk Mitigation 

Risk Description I Owner 

Ontario Water Resources Act Approvals I Ministry of the Environment 

Ontario Energy Board Act Approvals, I Ontario Energy Board 
e.g., leave to construct for a gas line or an 
electricity transmission line 

Property Rights 

Municipal Act 
Municipal By-Laws e.g., PM2.5 enacted 
pursuant to s. 10 an s. 11 of the Act. 

US EPA will not regulate PM2.5 until at 
least 2013/2014. MOE has no intention of 
regulating in Ontario. 

Ministry of Municipal Affairs and 
Housing/Ministry of the 
Environment 

Mitigation Strategies 

Exempting regulation. 

Exempting regulation under s. 127 (1 )(f) of 
the Act can exempt a party from any 
provisions of the Act. 

There is no express statutory authority to 
expropriate land for a generation facility. 
Section 8(4) of the Ministry of Government 
Services Act provides for expropriation for a 
government-related agency. Aregulation 
under s. 20(d) of that sameActwould be 
required to make the OPA a go\iernment-
related agency ' · 

Section 451.1 (1) allows for· a regulation to 
impose limits on municipal powers, however, 
the regulation is deemed to be revoked after 
18 months. Legislation might be required to 
permanently override a municipal pyclaw. · · 
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Possible Outcomes 

Response is Parties Settle 
TCE Responds ~ Acceptable 

~ 
and KWCG 

Back to the With/Without Peaking Plant 

~ 
OPA Negotiation Development 

Begins 

OPA 
Counter-
Proposal 

~ TCE Does Not 

~ 
TCE 

~ 
Parties May 

Respond Commences Continue 
Settlement Litigation 
Discussions 
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Winding Up of the Oakville 

Generating Station (OGS) Contract 

Board of Directors- For Information 

2lt.t. 

April 6, 2011 

Privileged and Confidential - Prepared in Contemplation of Litigation 



Status 

• OPA has made a counter-proposal to the TCE proposal 
of 10 March 2011. 

• Colin and Alex Pourbaix of TCE spoke on the telephone 
on 1 April. TCE rejected the OPA counter-proposal. 

• Colin sent Alex a follow up email asking for TCE to 
specifically describe the issues it has with the OPA ··· 
counter-proposal. 

• We will wait for specific feedback from TGE. 

2 Privileged and Confidential - Prepared in Contemplation of Litigation ON.-ARIO' 
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OPA Counter-Proposal 

NRR 
Net Revenue Requirement 

Financing Assumptions 

Contract Term 

Contract Capacity 

Sunk Cost Treatment 

Gas/Electrical Interconnections 

Capital Expenditures 
(CAP EX) 

Operational Expenditures 
(OPEX) 

--, 

Other 

3 

$16,900/MW-month 

Unknown 

20 Years 

450 MW 

Lump Sum Payment of $37mm 

Payment In addition to the NRR 

$540mm 

Little Visibility 

Assistance/Protection from mitigating 
Planning Act approvals risk 

$12,500/MW-month 

Assumed 7.5% Cost of Equity, all 
equity project. 

25 Years 

500MW 

Amortize over 25 years - no returns 

Payment in addition to the NRR 

$400mm 

Reasonable 

would approach Government to 
provide Planning Act approvals 

LTEP indicates need for peaking generation in.KWCG; .need at 

least 450 MW of summer peaking capacity, ay~raQ~_:·af 5_00 MW 
provides additional system tr9xibility and reduCes NRR on per ·Mw 

$37mm currently being audited by Ministry of Finance for 

Precedent- Portlands Energy Centre and NYR Peaking Plant. 

Pald on a cost recovery basis, i.e. no opportunity to charge _an 

additional risk premium on tOp of active costs. TCE estimate is 

Our CAPEX based on independent review by our Technical Expert 

and published information on other similar generation facilities; had 

Precedent- NYR Peaking Plant regulation enacted by the 

province. 
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Net Revenue Requirement 

-

20,000 

18,750 

17,500 

16,250 

15,000 

~ 
I() 13,750 .... 
0 
(\112,500 

0::: 0::: 11,250 
z 
-10,000 

8,750 

7,500 

6,250 

5,000 +--~ 
SWGTA [20-Year] 

Preliminary NRR Comparison 
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PV of Annual Payments Based on NRR 
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Approvals and Permitting Risk Mitigation 

Risk Description Owner Mitigation Strategies 

Planning Act Approvals, e.g., Ministry of Municipal Affairs and Exempting regulation similar to that 
Interim Control By-Law, Official Plan Housing which was done for YEC using s. 62.01 
Amendment, Zoning By-Law (1) of the Act. 
Amendment, etc. 

Development Charges Act charges Ministry of Municipal Affairs and There is no power to exempt a 
levied Housing developer, but regulation can be passed 

to influence the factors used. 

Building Code Act Permits Ministry of Municipal Affairs and Exempting regulation can be enacted 
Housing under s. 34(19) of the Act. 

Environmental Assessment Act Ministry of the Environment Exempting regulation under Part IV of 
I Environmental Screening Process the Act. 

Environmental Protection Act Ministry of the Environment Exempting regulation under s. 175.1 (a) ! 

Certificates of Approval of the Act and/or a regulation to issue a 
C of A under s. 175.1 (f) of the Act 

.. 



Approvals and Permitting Risk Mitigation 

Risk Description Owner 

Ontario Water Resources Act Approvals I Ministry of the Environment 

Ontario Energy Board Act Approvals, I Ontario Energy Board 
e.g., leave to construct for a gas line or an 
electricity transmission line 

Property Rights 

Municipal Act 
Municipal By-Laws e.g., PM2.5 enacted 
pursuant to s. 10 an s. 11 of the Act. 

US EPA will not regulate PM2.5 until at 
least 2013/2014. MOE has no intention of 
regulating in Ontario. 

Ministry of Municipal Affairs and 
Housing/Ministry of the 
Environment 

Mitigation Strategies 

i 

Exempting regulation. 

Exempting regulation under s. 127(1)(f)of 
the Act can exempt a party from any 
provisions of the Act. · 

There is no express statutory authority to 
expropriate land for a generation facility. 
Section 8(4) of the Ministry of Government 
Services Act provides for expropriation for a 
government-related agency. 'A regulation 
under s. 20(d) ofthat same A,ct would be 
required to make the OPA a government
related agency 

Section 451.1 (1) allows for a: regulation to 
impose limits on municipal p9wers, however, 
the regulation is deemed to be revoked after 
18 months. Legislation might be required to 
permanently override a munipipal by-law. 
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Possible Outcomes 

Response is Parties Settle 
TCE Responds ~ Acceptable 

~ 
and KWCG 

Back to the With/Without Peaking Plant 
OPA Negotiation Development 

,/l Begins 

OPA 
Counter-
Proposal 

~ TCE Does Not 

~ 
TCE 

~ 
Parties May 

Respond Commences Continue 
Settlement Litigation 
Discussions 
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Aleksandar Kojic 

From: 
Sent: 

Safouh Soufi [safouh@smsenergy-engineering.com] 
April 5, 2011 8:47 PM 

To: Michael Killeavy 
Cc: Deborah Langelaan 
Subject: RE: Evaluated Cost Bar Chart ... 

Micheal: 

The y-axis is showing the Contingency Support Payment or Support Payment. 
When a facility is in the money (in merit) its market revenue should, at least, cover its 
variable operating costs as reported in Exhibit B. There are times when the market revenue 
may exceed the facility's operating costs then such excess in revenue is used in the model to 
lower NRR payment. So the Y-axis represents NRR Payment - Excess Revenue = Support Payment. 
If you use NRR Payment only you will get different numbers for the Y-axis. 

Using Support Payments to gauge the evaluated cost of a facility is little more realistic 
than just using its NRR Payments. In the end, it is not important that the absolute value of 
the Support Payment be so accurate. 
What is important here is the relevant value (e.g. Support to York vs TCE) 

The Discount Rate is 7% and CPI is 2%. Please also note that for the purpose of calculating 
PV a mid-year payment was assumed. 

Thanks, 
Safouh 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: April s, 2e11 8:e3 PM 
To: safouh@smsenergy-engineering.com 
Cc: Deborah Langelaan 
Subject: Evaluated Cost Bar Chart ... 

Safouh, 

I am trying to understand you numbers and I can't make sense of them. 

Are you sure that the vertical axis is showing the PV of the NRR payment on 
a per MW of Contract Capacity? What discount rate did you use to bring all 
the numbers back to COD? It doesn't appear in your assumptions. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide st. West; Suite 16ee 
Toronto, Ontario, MSH lTl 
416-969-6288 {office) 
416-969-6e71 (fax) 
416-S2e-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 

Safouh, 

Michael Killeavy 
April 5, 2011 8:49 PM 
Safouh Soufi 
Deborah Langelaan 
RE: Evaluated Cost Bar Chart ... 

I know what the CSP is, but how can you assess when the facility is in the money on a forward 
looking basis over the term of the contract? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: Tue 05-Apr-11 8:47 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan 
Subject: RE: Evaluated Cost Bar Chart ... 

Micheal: 

The y-axis is showing the Contingency Support Payment or Support Payment. 
When a facility is in the money (in merit) its market revenue should, at least, cover its 
variable operating costs as reported in Exhibit B. There are times when the market revenue 
may exceed the facility's operating costs then such excess in revenue is used in the,model to 
lower NRR payment. So the Y-axis represents NRR Payment - Excess Revenue = Support Payment. 
If you use NRR Payment only you will get different numbers for theY-axis. 

Using Support Payments to gauge the evaluated cost of a facility is little more realistic 
than just using its NRR Payments. In the end, it is not important that the absolute value of 
the Support Payment be so accurate. 
What is important here is the relevant value (e.g. Support to York vs TCE) 

The Discount Rate is 7% and CPI is 2%. Please also note that for the purpose of calculating 
PV a mid-year payment was assumed. 

Thanks, 
Safouh 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
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Sent: April 5, 2011 8:03 PM 
To: safouh@smsenergy-engineering.com 
Cc: Deborah Langelaan 
Subject: ·Evaluated Cost Bar Chart ... 

Safouh, 

I am trying to understand you numbers and I can't make sense of them. 

Are you sure that the vertical axis is showing the PV of the NRR payment on 
a per MW of Contract Capacity? What discount rate did you use to bring all 
the numbers back to COD? It doesn't appear in your assumptions. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 

Safouh Soufi [safouh@smsenergy-engineering.com] 
April 5, 2011 8:50 PM 

To: 
Cc: 

'Safouh Soufi'; Michael Killeavy 
Deborah Langelaan 

Subject: RE: Evaluated Cost Bar Chart ... 

Micheal; 

Does the explanation below suffice? 

-----Original Message----
From: Safouh Soufi 
Sent: April 5, 2011 8:47 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan 
Subject: RE: Evaluated Cost Bar Chart ..• 

Micheal: 

The y-axis is showing the Contingency Support Payment or Support Payment. 
When a facility is in the money (in merit) its market revenue should, at least, cover its 
variable operating costs as reported in Exhibit B. There are times when the market revenue 
may exceed the facility's operating costs then such excess in revenue is used in the model to 
lower NRR payment. So the Y-axis represents NRR Payment - Excess Revenue = Support Payment. 
If you use NRR Payment only you will get different numbers for the Y-axis. 

Using Support Payments to gauge the evaluated cost of a facility is little more realistic 
than just using its NRR Payments. In the end, it is not important that the absolute value of 
the Support Payment be so accurate. 
What is important here is the relevant value (e.g. Support to York vs TCE) 

The Discount Rate is 7% and CPI is 2%. Please also note that for the purpose of calculating 
PV a mid-year payment was assumed. 

Thanks, 
Safouh 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: April S, 2011 8:03 PM 
To: safouh@smsenergy-engineering.com 
Cc: Deborah Langelaan 
Subject: Evaluated Cost Bar Chart ... 

Safouh, 

I am trying to understand you numbers and I can't make sense of them. 

Are you sure that the vertical axis is showing the PV of the NRR payment on 
a per MW of Contract Capacity? What discount rate did you use to bring all 
the numbers back to COD? It doesn't appear in your assumptions. 
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Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
126 Adelaide St. West, Suite 1668 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6671 (fax) 
416-526-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To:· 
Cc: 
Subject: 

Michael Killeavy 
April 5, 2011 8:52 PM 
Safou h Soufi 
Deborah Langelaan 
RE: Evaluated Cost Bar Chart ... 

CSP ~ NRR - INR 

How do you know what INR is in order to arrive at the CSP? It depends on how the facility is 
deemed, not necessarily how it's operated. 

Michael Killeavy, LL.B., MBA, P. Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: Tue 05-Apr-11 8:49 PM 
To: 'Safouh Soufi'; Michael Killeavy 
Cc: Deborah Langelaan 
Subject: RE: Evaluated Cost Bar Chart 

Micheal; 

Does the explanation below suffice? 

-----Original Message--·--
From: Safouh Soufi 
Sent: April 5, 2011 8:47 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan 
Subject: RE: Evaluated Cost Bar Chart ... 

Micheal: 

The y-axis is showing the Contingency Support Payment or Support Payment. 
When a facility is in the money (in merit) its market revenue should, at least, cover its 
variable operating costs as reported in Exhibit B. There are times when the market revenue 
may exceed the facility's operating costs then such excess in revenue is used in the model to 
lower NRR payment. So the Y-axis represents NRR Payment - Excess Revenue ~ Support Payment. 
If you use NRR Payment only you will get different numbers for theY-axis. 
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Using Support Payments to gauge the evaluated cost of a facility is little more realistic 
than just using its NRR Payments. In the end, it is not important that the absolute value of 
the Support Payment be so accurate. 
What is important here is the relevant value (e.g. Support to York vs TCE) 

The Discount Rate is 7% and CPI is 2%. Please also note that for the purpose of calculating 
PV a mid-year payment was assumed. 

Thanks, 
Safouh 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: April 5, 2011 8:03 PM 
To: safouh@smsenergy-engineering.com 
Cc: Deborah Langelaan 
Subject: Evaluated Cost Bar Chart ... 

Safouh, 

I am trying to understand you numbers and I can't make sense of them. 

Are you sure that the vertical axis is showing the PV of the NRR payment on 
a per MW of Contract Capacity? What discount rate did you use to bring all 
the numbers back to COD? It doesn't appear in your assumptions. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 

Michael Killeavy 
April 5, 2011 8:54 PM 
Safou h Soufi 
Deborah Langelaan 

Subject: RE: Evaluated Cost Bar Chart ... 

How are you estimating excess revenue? I don't see this in the notes. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 {fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: Tue 05-Apr-11 8:49 PM 
To: 'Safouh Soufi'; Michael Killeavy 
Cc: Deborah Langelaan 
Subject: RE: Evaluated Cost Bar Chart 

Micheal; 

Does the explanation below suffice? 

-----Original Message----
From: Safouh Soufi 
Sent: April 5, 2011 8:47 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan 
Subject: RE: Evaluated Cost Bar Chart ... 

Micheal: 

The y-axis is showing the Contingency Support Payment or Support Payment. 
When a facility is in the money (in merit) its market revenue should, at least, cover its 
variable operating costs as reported in Exhibit B. There are times when the market revenue 
may exceed the facility's operating costs then such excess in revenue is used in the model to 
lower NRR payment. So the Y-axis represents NRR Payment - Excess Revenue = Support Payment. 
If you use NRR Payment only you will get different numbers for theY-axis. 

Using Support Payments to gauge the evaluated cost of a facility is little more realistic 
than just using its NRR Payments. In the end, it is not important that the absolute value of 
the Support Payment be so accurate. 
What is important here is the relevant·value (e.g. Support to York vs TCE) 
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The Discount Rate is 7% and CPI is 2%. Please also note that for the purpose of calculating 
PV a mid-year payment was assumed. 

Thanks, 
Safouh 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: April 5, 2011 8:03 PM 
To: safouh@smsenergy-engineering.com 
Cc: Deborah Langelaan 
Subject: Evaluated Cost Bar Chart .•• 

Safouh, 

I am trying to understand you numbers and I can't make sense of them. 

Are you sure that the vertical axis is showing the PV of the NRR payment on 
a per MW of Contract Capacity? What discount rate did you use to bring all 
the numbers back to COD? It doesn't appear in your assumptions. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

2 



Aleksandar Kojic 

From: 
Sent: 

Safouh Soufi [safouh@smsenergy-engineering.com] 
April 5, 2011 9:04 PM 

To: Michael Killeavy 
Subject: Re: Evaluated Cost Bar Chart ... 

Micheal, 

A 20-year data set consisting ofHOEP, predispatch prices and gas prices was used for all evaluated cases. 
Same data set was used and together with Facility's Exhibit B we determined when the facility is in the money. 

The 20-year price forecast is definitely not accurate but that doesn't matter because the absolute value is not of 
interest but the relevant is. 

Thanks, 
Safouh 

From: "Michael Killeavy" <Michael.Killeavv@powerauthoritv.on.ca> 
Date: Tue, 5 Apr 2011 20:48:54 -0400 
To: Safouh Soufi<safouh@smsenergy-engineering.com> 
Cc: Deborah Langelaan<Deborah.Langelaan@powerauthoritv.on.ca> 
Subject: RE: Evaluated Cost Bar Chart ... 

Safouh, 

I know what the CSP is, but how can you assess when the facility is iu the money on a forward looking basis over the term of the 
contract? 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1Tl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavv@powerauthoritv.on.ca 

-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engioeering.com] 
Sent: Tue 05-Apr-11 8:47PM 
To: Michael Killeavy 
Cc: Deborah Langelaan 
Subject: RE: Evaluated Cost Bar Chart ... 

Micheal: 

The y-axis is showiog the Contiogency Support Payment or Support Payment. 
When a facility is io the money (io merit) its market revenue should, at 
least, cover its variable operatiog costs as reported iu Exhibit B. There 
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are times when the market revenue may exceed the facility's operating costs 
then such excess in revenue is used in the model to lower NRR payment. So 
the Y -axis represents NRR Payment - Excess Revenue = Support Payment. If 
you use NRR Payment only you will get different numbers for theY-axis. 

Using Support Payments to gauge the evaluated cost of a facility is little 
more realistic than just using its NRR Payments. In the end, it is not 
important that the absolute value of the Support Payment be so accurate. 
What is important here is the relevant value (e.g. Support to York vs TCE) 

The Discount Rate is 7% and CPI is 2%. Please also note that for the 
purpose of calculating PV a mid-year payment was assumed. 

Thanks, 
Safouh 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavv@powerauthoritv.on.ca] 
Sent: AprilS, 2011 8:03PM 
To: safouh@smsenergy-engineering.com 
Cc: Deborah Langelaan 
Subject: Evaluated Cost Bar Chart ... 

Safouh, 

I am trying to understand you numbers and I can't make sense of them. 

Are you sure that the vertical axis is showing the PV of the NRRpaymenton 
a per MW of Contract Capacity? What discount rate did you use to bring all 
the numbers back to COD? It doesn't appear in your assumptions. 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH I Tl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavv@oowerauthority.on.ca 
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Aleksandar Kojic 

From: Michael Killeavy 
Sent: 
To: 
SubjeCt: 

April 5, 2011 9:04 PM 
safouh@smsenergy-engineering.com 
RE: Evaluated Cost Bar Chart ... 

So you ran the numbers through the evaluated cost model spreadsheet, correct? This wasn't in 
the notes. 

The models changed a bit in terms of the gas, pre-dispatch and HOEP values. Which one did 
you use? 

Michael Killeavy, LL.B., MBA; P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12a Adelaide St. West, Suite 16aa 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6@71 (fax) 
416-52@-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: Tue @5-Apr-11 9:@3 PM 
To: Michael Killeavy 
Subject: Re: Evaluated Cost Bar Chart •.• 

Micheal, 

A 2a-year data set consisting of HOEP, predispatch prices and gas prices was used for all 
evaluated cases. Same data set was used and together with Facility's Exhibit B we determined 
when the facility is in the money. 

The 2a-year price forecast is definitely not accurate but that doesn't matter because the 
absolute value is not of interest but the relevant is. 

Thanks, 
Safouh 

From: "Michael Killeavy" <Michael.Killeavy@powerauthority.on.ca> 
Date: Tue, 5 Apr 2a11 2@:48:54 -a4aa 
To: Safouh Soufi<safouh@smsenergy-engineering.com>· 
Cc: Deborah Langelaan<Deborah.Langelaan@powerauthority.on.ca> 
Subject: RE: Evaluated Cost Bar Chart ... 

Safouh, 

I know what the CSP is, but how can you assess when the facility is in the money on a forward 
looking basis over the term of the contract? 
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Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide st. west, Suite 16ee 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6e71 (fax) 
416-52e-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
sent: Tue es-Apr-11 8:47 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan 
Subject: RE: Evaluated Cost Bar Chart ... 

Micheal: 

The y-axis is showing the Contingency Support Payment or Support Payment. 
When a facility is in the money (in merit) its market revenue should, at 
least, cover its variable operating costs as reported in Exhibit B. There 
are times when the market revenue may exceed the facility's operating costs 
then such excess in revenue is used in the model to lower NRR payment. So 
the Y-axis represents NRR Payment - Excess Revenue = Support Payment. If 
you use NRR Payment only you will get different numbers for theY-axis. 

Using Support Payments to gauge the evaluated cost of a facility is little 
more realistic than just using its NRR Payments. In the end, it is not 
important that the absolute value of the Support Payment be so accurate. 
What is important here is the relevant value (e.g. Support to York vs TCE) 

The Discount Rate is 7% and CPI is 2%. Please also note that for the 
purpose of calculating PV a mid-year payment was assumed. 

Thanks, 
Safouh 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
sent: April s, 2e11 s:e3 PM 
To: safouh@smsenergy-engineering.com 
Cc: Deborah Langelaan 
Subject: Evaluated Cost Bar Chart •.. 

Safouh, 

I am trying to understand you numbers and I can't make sense of them. 

Are you sure that the vertical axis is showing the PV of the NRR payment on 
a per MW of Contract Capacity? What discount rate did you use to bring all 
the numbers back to COD? It doesn't appear in your assumptions. 
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Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: Michael Killeavy 
Sent: 
To: 
Subject: 

April 5, 2011 9:07 PM 
safouh@smsenergy-engineering.com 
RE: Evaluated Cost Bar Chart ... 

How did you handle OR revenues for the peaking facilities? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: Tue 05-Apr-11 9:03 PM 
To: Michael Killeavy 
Subject: Re: Evaluated Cost Bar Chart ... 

Micheal, 

A 20-year data set consisting of HOEP, predispatch prices and gas prices was used for all 
evaluated cases. Same data set was used and together with Facility's Exhibit B we determined 
when the facility is in the money. 

The 20-year price forecast is definitely not accurate but that doesn't matter because the 
absolute value is not of interest but the relevant is . 

. Thanks, 
Safouh 

From: "Michael Killeavy" <Michael.Killeavy@powerauthority.on.ca> 
Date: Tue, 5 Apr 2011 20:48:54 -0400 
To: Safouh Soufi<safouh@smsenergy-engineering.com> 
Cc: Deborah Langelaan<Deborah.Langelaan@powerauthority.on.ca> 
Subject: RE: Evaluated Cost Bar Chart ... 

Safouh, 

I know what the CSP is, but how can you assess when the facility is in the money on a forward 
looking basis over the term of the contract? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
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Ontario Power Authority 
120 Adelaide St. West, S~ite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) · 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
sent: rue 05-Apr-11 8:47 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan 
Subject: RE: Evaluated Cost Bar Chart ... 

Micheal: 

The y-axis is showing the Contingency Support Payment or Support Payment. 
When a facility is in the money (in merit) its market revenue should, at 
least, cover its variable operating costs as reported in Exhibit B. There 
are times when the market revenue may exceed the facility's operating costs 
then such excess in revenue is used in the model to lower NRR payment. So 
the Y-axis represents NRR Payment - Excess Revenue = Support Payment. If 
you use NRR Payment only you will get different numbers for theY-axis. 

Using Support Payments to gauge the evaluated cost of a facility is little 
more realistic than just using its NRR Payments. In the end, it is not 
important that the absolute value of the Support Payment be so accurate. 
What is important here is the relevant value (e.g. Support to York vs TCE) 

The Discount Rate is 7% and CPI is 2%. Please also note that for the 
purpose of calculating PV a mid-year payment was assumed. 

Thanks, 
Safouh 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: April 5, 2011 8:03 PM 
To: safouh@smsenergy-engineering.com 
Cc: Deborah Langelaan 
Subject: Evaluated Cost Bar Chart ... 

Safouh, 

I am trying to understand you numbers and I can't make sense of them. 

Are you sure that the vertical axis is showing the PV of the NRR payment on 
a per MW of Contract Capacity? What discount rate did you use to bring all 
the numbers back to COD? It doesn't appear in your assumptions. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
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Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 

Safouh Soufi [safouh@smsenergy-engineering.com] 
April 5, 2011 9:10 PM 

To: Michael Killeavy 
Subject: Re: Evaluated Cost Bar Chart ... 

I thought I said that in the notes. 

I am not at my computer now but it·may be the last item in the notes. 

Thanks, 
Safouh 
-----Original Message-----
From: "Michael Killeavy" <Michael.Killeavy@powerauthority.on.ca> 
Date: Tue, 5 Apr 2011 21:04:04 
To: <safouh@smsenergy-engineering.com> 
Subject: RE: Evaluated Cost Bar Chart ... 

So you ran the numbers through the evaluated cost model spreadsheet, correct? This wasn't in 
the notes. 

The models changed a bit in terms of the gas, pre-dispatch and HOEP values. Which one did 
you use? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: Tue 05-Apr-11 9:03 PM 
To: Michael Killeavy 
Subject: Re: Evaluated Cost Bar Chart ... 

Micheal, 

A 20-year data set consisting of HOEP, predispatch prices and gas prices was used for all 
evaluated cases. Same data set was used and together with Facility's Exhibit B we determined 
when the facility is in the money. 

The 20-year price forecast is definitely not accurate but that doesn't matter because the 
absolute value is not of interest but the relevant is. 

Thanks, 
Safouh 
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From: "Michael Killeavy" <Michael.Killeavv@powerauthority.on.ca> 
Date: Tue, 5 Apr 2011 20:48:54 -0400 
To: Safouh Soufi<safouh@smsenergy-engineering.com> 
Cc: Deborah Langelaan<Deborah.Langelaan@powerauthority.on.ca> 
Subject: RE: Evaluated Cost Bar Chart ... 

Safouh, 

I know what the CSP is, but how can you assess when the facility is in the money on a forward 
looking basis over the term of the contract? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: Tue 05-Apr-11 8:47 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan 
Subject: RE: Evaluated Cost Bar Chart ... 

Micheal: 

The y-axis is showing the Contingency Support Payment or Support Payment. 
When a facility is in the money (in merit) its market revenue should, at 
least, cover its variable operating costs as reported in Exhibit B. There 
are times when the market revenue may exceed the facility's operating costs 
then such excess in revenue is used in the model to lower NRR payment. So 
the Y-axis represents NRR Payment - Excess Revenue = Support Payment. If 
you use NRR Payment only you will get different numbers for the Y-axis. 

Using Support Payments to gauge the evaluated cost of a facility is little 
more realistic than just using its NRR Payments. In the end, it is not 
important that the absolute value of the Support Payment be so accurate. 
What is important here is the relevant value (e.g. Support to York vs TCE) 

The Discount Rate is 7% and CPI is 2%. Please also note that for the 
purpose of calculating PV a mid-year payment was assumed. 

Thanks, 
Safouh 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
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Sent: April 5, 2011 8:03 PM 
To: safouh@smsenergy-engineering.com 
Cc: Deborah Langelaan 
Subject: Evaluated Cost Bar Chart .•. 

Safouh, 

I am trying to understand you numbers and I can't make sense of them. 

Are you sure that the vertical axis is showing 
a per MW of Contract Capacity? What discount 
the numbers back to COD? It doesn't appear in 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 

Safouh Soufi [safouh@smsenergy-engineering.com] 
AprilS, 2011 9:11 PM 
Michael Killeavy 
Re: Evaluated Cost Bar Chart ... 

York, TCE and OPA had Zero MW for OR. 

-----Original Message-----
From: "Michael Killeavy" <Michael. Killeavy@powerauthority.on. ca> 
Date: Tue, 5 Apr 2011 21:06:33 
To: <safouh@smsenergy-engineering.com> 
Subject: RE: Evaluated Cost Bar Chart ... 

How did you handle OR revenues for the peaking facilities? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power· Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: Tue 05-Apr-11 9:03 PM 
To: Michael Killeavy 
Subject: Re: Evaluated Cost Bar Chart ... 

Micheal, 

A 20-year data set consisting of HOEP, predispatch prices and gas prices was used for all 
evaluated cases. Same data set was used and together with Facility's Exhibit B we determined 
when the facility is in the money. 

The 20-year price forecast is definitely not accurate but that doesn't matter because the 
absolute value is not of interest but the relevant is. 

Thanks, 
Safouh 

From: "Michael Killeavy" <Michael.Killeavy@powerauthority.on.ca> 
Date: Tue, 5 Apr 2011 20:48:54 -0400 
To: Safouh Soufi<safouh@smsenergy-engineering.com> 
Cc: Deborah Langelaan<Deborah.Langelaan@powerauthority.on.ca> 
Subject: RE: Evaluated Cost Bar Chart ... 
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Safouh, 

I know what the CSP is, but how can you assess when the facility is in the money on a forward 
looking basis over the term of the contract? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
sent: Tue 05-Apr-11 8:47 PM 
To: Michael Killeavy 
cc: Deborah Langelaan 
Subject: RE: Evaluated Cost Bar Chart ... 

Micheal: 

The y-axis is showing the Contingency Support Payment or Support Payment. 
When a facility is in the money (in merit) its market revenue should, at 
least, cover its variable operating costs as reported in Exhibit B. There 
are times when the market revenue may exceed the facility's operating costs 
then such excess in revenue is used in the model to lower NRR payment. So 
the Y-axis represents NRR Payment - Excess Revenue = Support Payment. If 
you use NRR Payment only you will get different numbers for theY-axis. 

Using Support Payments to gauge the evaluated cost of a facility is little 
more realistic than just using its NRR Payments. In the end, it is not 
important that the absolute value of the Support Payment be so accurate. 
What is important here is the relevant value (e.g. Support to York vs TCE) 

The Discount Rate is 7% and CPI is 2%. Please also note that for the 
purpose of calculating PV a mid-year payment was assumed. 

Thanks, 
Safouh 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: April 5, 2011 8:03 PM 
To: safouh@smsenergy-engineering.com 
Cc: Deborah Langelaan 
Subject: Evaluated Cost Bar Chart ... 

Safouh, 

I am trying to understand you numbers and I can't make sense of them. 
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Are you sure that the vertical axis is showing the PV of the NRR payment on 
a per MW of Contract Capacity? What discount rate did you use to bring all 
the numbers back to COD? It doesn't appear in your assumptions. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: Michael Killeavy 
Sent: 
To: 
Subject: 

April 5, 2011 9:10 PM 
safouh@smsenergy-erigineering.com 
RE: Evaluated Cost Bar Chart ... 

It is. I think the last note should have been the first note. I think the forward curves 
where updated for NYR from the earlier procurements. Were the same forward curves used in 
SWGTA? I can't remember exactly. 

Michael Killeavy, LL.B., MBA, P.Eng. 
_ Director, Contract Management 

Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com) 
Sent: Tue 05-Apr-11 9:09 PM 
To: Michael Killeavy 
Subject: Re: Evaluated Cost Bar Chart 

I thought I said that in the notes. 

I am not at my computer now but it may be the last item in the notes. 

Thanks, 
Safouh 
-----Original Message-----
From: "Michael Killeavy" <Michael. Killeavv@oowerauthority. on. ca> 
Date: Tue, 5 Apr 2011 21:04:04 
To: <safouh@smsenergy-engineering.com> 
Subject: RE: Evaluated Cost Bar Chart •.. 

So you ran the numbers through the evaluated cost model spreadsheet, correct? This wasn't in 
the notes. 

The models changed a bit in terms of the gas, pre-dispatch and HOEP values. Which one did 
you use? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
sent: Tue 85-Apr-11 9:83 PM 
To: Michael Killeavy 
Subject: Re: Evaluated Cost Bar Chart ... 

Micheal, 

A 28-year data set consisting of HOEP, predispatch prices and gas prices was used for all 
evaluated cases. Same data set was used and together with Facility's Exhibit B we determined 
when the facility is in the money. 

The 28-year price forecast is definitely not accurate but that doesn't matter because the 
absolute value is not of interest but the relevant is. 

Thanks, 
Safouh 

From: "Michael Killeavy" <Michael.Killeavy@powerauthority.on.ca> 
Date: Tue, 5 Apr 2811 28:48:54 -8488 
To: Safouh Soufi<safouh@smsenergy-engineering.com> 
Cc: Deborah Langelaan<Deborah.Langelaan@powerauthority.on.ca> 
Subject: RE: Evaluated Cost Bar Chart ••. 

Safouh, 

I know what the CSP is, ·but how can you assess when the facility is in the money on a forward 
looking basis over the term of the contract? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6871 {fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: Tue 85-Apr-11 8:47 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan 
Subject: RE: Evaluated Cost Bar Chart •.• 

Micheal: 
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The y-axis is showing the Contingency Support Payment or Support Payment. 
When a facility is in the money (in merit) its market revenue should, at 
least, cover its variable operating costs as reported in Exhibit B. There 
are times when the market revenue may exceed the facility's operating costs 
then such excess in revenue is used in the model to lower NRR payment. So 
the Y-axis represents NRR Payment - Excess Revenue = Support Payment. If 
you use NRR Payment only you will get different numbers for the Y-a·xis. 

Using Support Payments to gauge the evaluated cost of a facility is little 
more realistic than just using its NRR Payments. In the end, it is not 
important that the absolute value of the Sup.port Payment be so accurate. 
What is important here is the relevant value (e.g. Support to York vs TCE) 

The Discount Rate is 7% and CPI is 2%. Please also note that for the 
purpose of calculating PV a mid-year payment was assumed. 

Thanks, 
Safouh 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: April 5, 2611 8:63 PM 
To: safouh@smsenergy-engineering.com 
Cc: Deborah Langelaan 
Subject: Evaluated Cost Bar Chart ... 

Safouh, 

I am trying to understand you numbers and I can't make sense of them. 

Are you sure that the vertical axis is showing the PV of the NRR payment on 
a per MW of Contract Capacity? What discount rate did you use to bring all 
the numbers back to COD? It doesn't appear in your assumptions. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
126 Adelaide st. West, Suite 1666 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6671 (fax) 
416-526-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: Michael Killeavy 
Sent: 
To: 
Subject: 

AprilS, 2011 9:11 PM 
safouh@smsenergy-engineering.com 
RE: Evaluated Cost Bar Chart .... 

Understood. You ran the SWGTA and NYR evaluation models, using their forward curves for gas, 
pre-dispatch prices and HOEP applying the dispatch logic.in Exhibit J to impute market 
revenue, which was deducted from NRR to arrive at the CSP, correct? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: Tue 05-Apr-11 9:11 PM 
To: Michael Killeavy 
Subject: Re: Evaluated Cost Bar Chart 

York, TCE and OPA had Zero MW for OR. 

-----Original Message-----
From: "Michael Killeavy" <Michael.Killeavy@powerauthority.on.ca> 
Date: Tue, 5 Apr 2011 21:06:33 
To: <safouh@smsenergy-engineering.com> 
Subject: RE: Evaluated Cost Bar Chart ... 

How did you handle OR revenues for the peaking facilities? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: Tue 05-Apr-11 9:03 PM 
To: Michael Killeavy 
Subject: Re: Evaluated Cost Bar Chart •.. 
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Micheal, 

A 28-year data set consisting of HOEP, predispatch prices and gas prices was used for all 
evaluated cases. Same data set was used and together with Facility's Exhibit B we determined 
when the facility is in the money. 

The 28-year price forecast is definitely not accurate but that doesn't matter because the 
absolute value is not of interest but the relevant is. 

Thanks, 
Safouh 

From: "Michael Killeavy" <Michael. Killeavy@oowerauthority.on. ca> 
Date: Tue, 5 Apr 2011 28:48:54 -8488 
To: Safouh Soufi<safouh@smsenergy-engineering.com> 
Cc: Deborah Langelaan<Deborah.Langelaan@powerauthority.on.ca> 
Subject: RE: Evaluated Cost Bar Chart ... 

Safouh, 

I know what the CSP is, but how can you assess when the facility is in the money on a forward 
looking basis over the term of the contract? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: Tue 85-Apr-11 8:47 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan 
Subject: RE: Evaluated Cost Bar Chart ... 

Micheal: 

The y-axis is showing the Contingency Support Payment or Support Payment. 
When a facility is in the money (in merit) its market revenue should, at 
least, cover its variable operating costs as reported in Exhibit B. There 
are times when the market revenue may exceed the facility's operating costs 
then such excess in revenue is used in the model to lower NRR payment. So 
theY-axis represents NRR Payment- Excess Revenue~ Support Payment .. If 
you use NRR Payment only you will get different numbers for theY-axis. 
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Using Support Payments to gauge the evaluated cost of a facility is little 
more realistic than just using its NRR Payments. In the end, it is not 
important that the absolute value of the Support Payment be so accurate. 
What is important here is the relevant value (e.g. Support to York vs TCE) 

The Discount Rate is 7% and CPI is 2%. Please also note that for the 
purpose of calculating PV a mid-year payment was assumed. 

Thanks, 
Safouh 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: April 5, 2811 8:83 PM . 
To: safouh@smsenergy-engineering.com 
Cc: Deborah Langelaan 
Subject: Evaluated Cost Bar Chart ... 

Safouh, 

I am trying to understand you numbers and I can't make sense of them. 

Are you sure that the vertical axis is showing the PV of the NRR payment on 
a per MW of Contract Capacity?. What discount rate did you use to bring all 
the numbers back to COD? It doesn't appear in your assumptions. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

Ftom: 
Sent: 

Safouh Soufi [safouh@smsenergy-engineering.com] 
April5, 2011 9:17PM 

To: Michael Killeavy 
Subject: Re: Evaluated Cost Bar Chart ... 

I didn't do it. But I told Orlando to change the data set if it is different. We are using 
common set but cannot confirm which one he used if they different. 

We initially used our own set which we got from PSP and made some rev~s~ons to it. However, 
when OPA said you want this for government presentation I felt it is more appropriate to use 
data the numbers from which may ring a bell. 
Thanks, 
Safouh 

---•-Original Message-----
From: "Michael Killeavy" <Michael.Killeavy@powerauthority.on.ca> 
oate: Tue, 5 Apr 2011 21:10:01 
To: <safouh@smsenergy-engineering.com> 
Subject: RE: Evaluated Cost Bar Chart ... 

It is. I think the last note should have been the first note. I think the forward curves 
where updated for NYR from the earlier procurements. Were the same forward curves used in 
SWGTA? I can't remember exactly. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 {fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
sent: Tue 05-Apr-11 9:09 PM 
To: Michael Killeavy 
Subject: Re: Evaluated Cost Bar Chart 

I thought I said that in the notes. 

I am not at my computer now but it may be the last item in the notes. 

Thanks, 
Safouh 
-----Original Message-----
From: "Michael Killeavy" <Michael.Killeavy@powerauthority.on.ca> 
Date: Tue, 5 Apr 2011 21:04:04 
To: <safouh@smsenergy-engineering.com> 
Subject: RE: Evaluated Cost Bar Chart ... 
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so you ran the numbers through the evaluated cost model spreadsheet, correct? This wasn't in. 
the notes. 

The models changed a bit in terms of the gas, pre-dispatch and HOEP values. Which one did 
you use? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
sent: Tue 85-Apr-11 9:83 PM 
To: Michael Killeavy 
Subject: Re: Evaluated Cost Bar Chart •.. 

Micheal, 

A 28-year data set consisting of HOEP, predispatch prices and gas prices was used for all 
evaluated cases. Same data set was used and together with Facility's Exhibit B we determined 
when the facility is in the money. 

The 28-year price forecast is definitely not accurate but that doesn't matter because the 
absolute value is not of interest but the relevant is. 

Thanks, 
Safouh 

From: "Michael Killeavy" <Michael. Killeavy@powerauthori ty. on. ca> 
Date: Tue, 5 Apr 2811 28:48:54 -8488 
To: Safouh Soufi<safouh@smsenergy-engineering.com> 
Cc: Deborah Langelaan<Deborah.Langelaan@powerauthority.on.ca> 
Subject: RE: Evaluated Cost Bar Chart •.. 

Safouh, 

I know what the CSP is, but how can you assess when the facility is in the money on a forward 
looking basis over the term of the contract? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
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416-969~6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
sent: Tue 05-Apr-11 8:47 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan 
Subject: RE: Evaluated Cost Bar Chart ... 

Micheal: 

The y-axis is showing the Contingency Support Payment or Support Payment. 
When a facility is in the money (in merit) its market revenue should, at 
least, cover its variable operating costs as reported in Exhibit B. There 
are times when the market revenue may exceed the facility's operating costs 
then such excess in revenue is used in the model to lower NRR payment. So 
the Y-axis represents NRR Payment - Excess Revenue = Support Payment. If 
you use NRR Payment only you will ·get different numbers for theY-axis. 

Using Support Payments to gauge the evaluated cost of a facility is little 
more realistic than just using its NRR Payments. In the end, it is not 
important that the absolute value of the Support Payment be so accurate. 
What is important here is the relevant value (e.g. Support to York vs TCE) 

The Discount Rate is 7% and CPI is 2%. Please also note that for the 
purpose of calculating PV a mid-year payment was assumed. 

Thanks, 
Safouh 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: .April 5, 2011 8:03 PM 
To: safouh@smsenergy-engineering.com 
Cc: Deborah Langelaan 
Subject: Evaluated Cost Bar Chart ... 

Safouh, 

I am trying to understand you numbers and I can't make sense of them. 

Are you sure that the vertical axis is showing the PV of the NRR payment on 
a per MW of Contract Capacity? What discount rate did you use to bring all 
the numbers back to COD? It doesn't appear in your assumptions. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide st. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
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416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 

Michael Killeavy 
April 5, 2011 9:21 PM 

To: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Kristin Jenkins 
Cc: John Zych · 
Subject: Updated BOD Presentation ... 
Attachments: OGS_BOD_CM_20110406 v6.pptx; OGS_BOD_CM_20110406 v6.pdf 

Importance: High· 

Attached is both a .pptx and .pdf of the presentation. The colours in the bar chart is fixed 
and in the very first table some of the text in the cells WqS cut-off, so I fixed that, too. 

I am using MS-Office 2010 on my notebook and have been saving it as a MS-Office 2003 .ppt for 
compatibility reasons, but when you do this it doesn't allow you to edit chart objects for 
some reason. This is what was causing the problem with the chart legend. I solved the 
problem by using MS-Office 2011 on my MacBook at home. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Winding Up of the Oakville 

Generating Station (OGS) Contract 

Board of Directors - For Information 

2!PA'!!t. 

April6, 201 t · 
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Status 

• OPA has made a counter-proposal to the TCE proposal 
of 1 0 March 2011 . 

• Colin and Alex Pourbaix of TCE spoke on the telephone 
on 1 April. TCE rejected the OPA counter-proposal. 

• Colin sent Alex a follow up email asking for TCE to 
specifically describe the issues it has with the OPA 
counter -proposal. 

• We will wait for specific feedback from TCE. 
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OPA Counter-Proposal 

NRR 
Net Revenue Requirement 

Financing Assumptions 

Contract Term 

Contract Capacity 

Sunk Cost Treatment 

Gas/Electrical Interconnections 

Capital Expenditures 
(CAPEX) 

Operational Expenditures 
(OPEX) 

Other 

$16,900/MW-month 

Unknown 

20 Years 

450MW 

Lump Sum Payment of $37mm 

Payment in addition to the NRR 

$540mm 

Little Visibility 

Assistance/Protection from mitigating 
Planning Act approvals risk 

$12,500/MW-month 

Assumed 7.5% Cost of Equity, all 
equity project. 

25 Years 

500MW 

Amortize over 25 years - no returns 

Payment in addition to the NRR 

$400mm 

Reasonable 

provide Planning Act approvals 

Comments 

NRR covers capit~l costs, financing working :c~P,;tcil,_·~~~uf~s, fixed 
monthly payment over life of contract. EnergY:p~i~-on -~:~eemed 

this olant will ooerate less than'··10·%~o{ihe.time.· 

TCE can finance/leverage how they want to iriCi~~~~·NPV of 

opti-on 'tOtadditio.nal five 

LTEP indicates need for peaking generation ·jn-_KWCG;-:need at 
least 450 MW of summer peaking capacity, 8yef8g~.~-Qf __ 5.o'o MW 
provides additional system flexibility and redUceS.NRR;on;per MW 

$37mm currently being audited by Ministry of Finance for 
reasonableness. 

Precedent...: Portlands Energy Centre and NYR Peaking Plant. 
Paid on a cost recovery basis, i.e. no opportunity to charge an 
additional risk premium on top of active costs. TCE estimate is 

±20%. 

Our CAPEX based on independent review by our ~echnical Expert 
and published information pn other simil~r generation faciliti~s; had 
proposed a target cost on CAPEX where inc(eases~decre~ses are 

TCE has given us limited insights into their operating expenses. 
We have used advice from our technical_consultant;on-xeas.onable. 

Precedent- NYR Peaking Plant regulation enacted by the 
province. 
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Net Revenue Requirement 

-

20,000 

18,750 

17,500 

16,250 

15,000 

~ 13,750 ..... 
~ 12,500 

0:: 0:: 11,250 
z 
-10,000 

8,750 

7,500 

6,250 

5,000 +-----' 
SWGTA [20-Year] 

Preliminary NRR Comparison 
•Plant NRR 1!1 Fixed GD&M-Portion • Connection-Adder 

. - ···--- -----··--- - ------"--· .. -----·-
... PRIVILIGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

NYR [20-Year] TCE-Offer [20-Year] OPA-Counter [20-Year OPA~Counter [25-Year] 
Eqv.] 
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PV of Annual Payments Based on NRR 

5 

OPA Contracts Evaluated Cost Comparison 
• Evaluated Cost (COD$/MW) • Evaluated Connection Cost (COD$/MW) 

3
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Approvals and Permitting Risk Mitigation 

Risk Description Owner Mitigation Strategies 

Planning Act Approvals, e.g., Ministry of Municipal Affairs and Exempting regulation similar to that 
Interim Control By-Law, Official Plan Housing which was done for YEC using s. 
Amendment, Zoning By-Law 62.01(1) of the Act. 
Amendment, etc. 

Development Charges Act charges Ministry of Municipal Affairs and There is no power to exempt a 
levied Housing developer, but regulation can be passed 

to influence the factors used. 

Building Code Act Permits Ministry of Municipal Affairs and Exempting regulation can be enacted 
Housing under s. 34(19) of the Act. 

Environmental Assessment Act Ministry of the Environment Exempting regulation under Part IV of 
Environmental Screening Process the Act. 

' 

J 
Environmental Protection Act Ministry of the Environment Exempting regulation under s. 175.1 (a) ' 

Certificates of Approval of the Act and/or a regulation to issue a 
C of A under s. 175.1 (f) of the Act 

"' 



Approvals and Permitting Risk Mitigation 

Risk Description 

Ontario Water Resources Act Approvals 

Ontario Energy Board Act Approvals, 
e.g., leave to construct for a gas line or an 
electricity transmission line 

Property Rights 

Municipal Act 
Municipal By-Laws e.g., PM2.5 enacted 
pursuant to s. 10 an s. 11 of the Act. 

US EPA will not regulate PM2.5 until at 
least 2013/2014. MOE has no intention of 
regulating in Ontario. 

Owner 

Ministry of the Environment 

Ontario Energy Board 

Ministry of Municipal Affairs and 
Housing/Ministry of the 
Environment 

Mitigation Strategies 

Exempting regulation. 

Exempting regulation under s. 127(1 )(f) of 
the Act can exempt a party from any 
provisions of the Act. 

There is no express statutory authority. to 
expropriate land for a generation facility. 
Section 8(4) of the Ministryof Government 
Services Act provides for expropriation for a 
government-related agency. A regulc:~tion 
under s. 20(d) of that same Act would be 
required to make the OPA a government
related agency 

Section 451.1 (1) allows for a regulation to 
impose limits on municipal powers, however, 
the regulation is deemed to be revoked .after 
18 months. Legislation might be required to 
permanently override a municipal by~Jaw. 

7 
Privileged and Confidential - Prepared in Contemplation of Litigation 



Possible Outcomes 

----+ 
Response is Parties Settle 

TCE Responds Acceptable ----+ and KWCG 
Back to the With/Without Peaking Plant 

~ 
OPA Negotiation Development 

Begins 

OPA 
Counter-
Proposal 

~ TCE Does Not 

~ 
TCE ---t 

Parties May 

Respond Commences Continue 

Litigation Settlement 
Discussions 
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Status 

• OPA has made a counter-proposal to the TCE proposal 
of 1 0 March 2011 . 

• Colin and Alex Pourbaix ofTCE spoke on the telephone 
on 1 April. TCE rejected the OPA counter-proposal. 

• Colin sent Alex a follow up email asking for TCE to 
specifically describe the issues it has with the OPA 
counter-proposal. 

• We will wait for specific feedback from TCE. 
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OPA Counter-Proposal 

NRR 
Nat Revenue Requirement 

Financing Assumptions 

Contract Term 

Contract Capacity 

Sunk Cost Treatment 

Gas/Electrical Interconnections 

Capital Expenditures 
(CAPEX) 

Operational Expenditures 

(OPEX) 

Other 

3 

TCE Proposal 

$16,900/MW-month 

Unknown 

20 Years 

450MW 

Lump Sum Payment of $37mm 

Payment in addition to the NRR 

$540mm 

Little Visibility 

Assistance/Protection from mitigating 

Planning Act approvals risk 

OPA Counter-Proposal 

$12,500/MW-month 

Assumed 7.5% Cost of Equity, all 
equity project. 

25 Years 

SOOMW 

Amortize over 25 years - no returns 

Payment in addition to the NRR 

$400mm 

Reasonable 

We would approach Government to 
provide Planning Act approvals 

NRR covers capital costs, financing working 'capital;·.retyrns, fixed 
monthly payment over life of contract. EnergY paid .on .a. deemed 

LTEP indicates need for peaking generation i.n KWCG; need at 
least 450 MW of summer peaking capacity, average: of ·!5.00 MW 
provides additional system flexibility and reduc~s· NRR.on per MW 

$37mm currently being audited by Ministry of Finance for 

Precedent- Portlands Energy Centre and NYR Peaking Plant. 

Paid on a cost recovery basis, i.e. no opportunity to charge an 

additional risk premium on top of actiVe costs. TCE estimate is 

Our CAP EX based on independent review by our. Technical Expert 

and published information on other similar generation facilities; had 

proposed a target cost on CAPEX wher~ increases/decreases are 

TCE has given us limited insights into their operating expenses. 

We have used advice from our technical consultant on reasonable 

Precedent- NYR Peaking Plant regulation enacted by the 
province. 
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Net Revenue Requirement 
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PV of Annual Payments Based on NRR .·• .. 

5 

OPA Contracts Evaluated Cost Comparison 
• Evaluated Cost (COD$/MW) • Evaluated Connection Cost (COD$/MW) 
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Approvals and Permitting Risk Mitigation 

Risk Description Owner Mitigation Strategies 

Planning Act Approvals, e.g., Ministry of Municipal Affairs and Exempting regulation similar to that 
Interim Control By-Law, Official Plan Housing which was done for YEC using s. 62.01 
Amendment, Zoning By-Law (1) of the Act. 
Amendment, etc. 

Development Charges Act charges Ministry of Municipal Affairs and There is no power to exempt a 
levied Housing developer, but regulation can be passed 

to influence the factors used. 

Building Code Act Permits Ministry of Municipal Affairs and Exempting regulation can be enacted 
Housing under s. 34(19) of the Act. 

Environmental Assessment Act Ministry of the Environment Exempting regulation under Part IV of 
Environmental Screening Process the Act. 

Environmental Protection Act Ministry of the Environment Exempting regulation under s. 175.1(a) 
Certificates of Approval of the Act and/or a regulation to issue a 

C of A under s. 175.1 (f) of the Act 
~ 



Approvals and Permitting Risk Mitigation 

Risk Description I Owner 

Ontario Water Resources Act Approvals I Ministry of the Environment 

Ontario Energy Board Act Approvals, I Ontario Energy Board 
e.g., leave to construct for a gas line or an 
electricity transmission line 

Property Rights 

Municipal Act 
Municipal By-Laws e.g., PM2.5 enacted 
pursuant to s. 10 an s. 11 of the Act. 

US EPA will not regulate PM2.5 until at 
least 2013/2014. MOE has no intention of 
regulating in Ontario. 

Ministry of Municipal Affairs and 
Housing/Ministry of the 
Environment 

Mitigation Strategies 

Exempting regulation. 

Exempting regulation under s. 127(1)(f) of 
the Act can exempt a party from any 
provisions of the Act. 

There is no express statutory authority to 
expropriate land for a generation facility. 
Section 8(4) of the Ministry of Government 
Services Act provides for expropriation for a 
government-related agency. iA regulation 
under s. 20(d) of that same.A)ct would be 
required to make the OPA a government-
related agency · 

Section 451.1 (1) allows for a
1
regulation to 

impose limits on municipal powers, however, 
the regulation is deemed to be revoked after 
18 months. Legislation might be required to 
permanently override a muni9ip<:d·by-law: 
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Possible Outcomes 

~ 
Response is Parties Settle 

TCE Responds Acceptable 

~ 
and KWCG 

Back to the With/Without Peaking Plant 

~ 
OPA Negotiation Development 

Begins 

OPA 
Counter-
Proposal 

~ TCE Does Not 

~ 
TCE 

~ 
Parties May 

Respond Commences Continue 
Settlement Litigation 
Discussions 
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Aleksandar Kojic 

From: 
Sent: 

Safouh Soufi [safouh@smsenergy-engineering.com] 
April 5, 2011 9:21 PM 

To: Michael Killeavy 
Subject: Re: Evaluated Cost Bar Chart ... 

That is correct. 

Mind you Exhibit J for OGS is simpler than that of Portlands. But I came to the conclusion 
that such difference will not make material impact on the results. 

---~-original Message-----
From: "Michael Killeavy" <Michael.Killeavy@powerauthoritv.on.ca> 
Date: Tue, 5 Apr 2011 21:11:25 
To: <safouh@smsenergy-engineering.com> 
Subject: RE: Evaluated Cost Bar Chart ••• 

Understood. You ran the SWGTA and NYR evaluation models, using their forward curves for gas, 
pre-dispatch prices and HOEP applying the dispatch logic in Exhibit J to impute market 
revenue, which was deducted from NRR to arrive at the CSP, correct? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
sent: Tue 05-Apr-11 9:11 PM 
To: Michael Killeavy 
Subject: Re: Evaluated Cost Bar Chart 

York, TCE and OPA had Zero MW for OR. 

-----Original Message-----
From: "Michael Killeavy" <Michael.Killeavy@powerauthority.on.ca> 
Date: Tue, 5 Apr 2011 21:06:33 
To: <safouh@smsenergy-engineering.com> 
Subject: RE: Evaluated Cost Bar Chart ... 

How did you handle OR revenues for the peaking facilities? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 · 
Toronto, Ontario, M5H 1T1 
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416-969-6288 (office) 
416-969-6e71 (fax) 
416-52e-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
sent: Tue es-Apr-11 9:e3 PM 
To: Michael Killeavy 
Subject: Re: Evaluated Cost Bar Chart ... 

Micheal, 

A 2e-year data set consisting of HOEP, predispatch prices and gas prices was used for all 
evaluated cases. Same data set was used and together with Facility's Exhibit B we determined 
when the facility is in the money. 

The 2e-year price forecast is definitely not accurate but that doesn't matter because the 
absolute value is not of interest but the relevant is. 

Thanks, 
Safouh 

From: "Michael Killeavy" <Michael.Killeavy@powerauthority.on.ca> 
Date: Tue, 5 Apr 2e11 2e:48:54 -e4ee 
To: Safouh Soufi<safouh@smsenergy-engineering.com> 
Cc: Deborah Langelaan<Deborah.Langelaan@powerauthority.on.ca> 
Subject: RE: Evaluated Cost Bar Chart ... 

Safouh, 

I know what the CSP is, but how can you assess when the facility is in the money on a forward 
looking basis over the term of the contract? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide st. West, Suite 16ee 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6e71 (fax) 
416-52e-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: Tue e5-Apr-11 8:47 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan 
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Subject: RE: Evaluated Cost Bar Chart ... 

Micheal: 

The y-axis is showing the Contingency Support Payment or Support Payment. 
When a facility is in the money (in merit) its market revenue should, at 
least, cover its variable operating costs as reported in Exhibit B. There 
are times when the market revenue may exceed the facility's operating costs 
then such excess in revenue is used in the model to lower NRR payment, So 
the Y-axis represents NRR Payment - Excess Revenue = Support Payment. If. 
you use NRR· Payment only you will get different. numbers for the Y-axis. 

Using Support Payments to gauge the evaluated cost of a facility is little 
more realistic than just using its NRR Payments. In the end, it is not 
important that the absolute value of the Support Payment be so accurate. 
What is important here is the relevant value (e.g. Support to York vs TCE) 

The Discount Rate is 7% and CPI is 2%. Please also note that for the 
purpose of calculating PV a mid-year payment was assumed. 

Thanks, 
Safouh 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: April 5, 2011 8:03 PM 
To: safouh@smsenergy-engineering.com 
Cc: Deborah Langelaan 
Subject: Evaluated Cost Bar Chart ... 

Safouh, 

I am trying to understand you numbers and I can't make sense of them. 

Are you sure that the vertical axis is showing the PV of the NRR payment on 
a per MW of Contract Capacity? What discount rate did you use to bring all 
the numbers back to COD? It doesn't appear in your assumptions. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: Michael Killeavy 
Sent: 
To: 
Subject: 

April 5, 2011 9:22 PM 
safouh@smsenergy-engineering.com 
RE: Evaluated Cost Bar Chart ... 

Great. I agree with your methodology. I'm sorry for so many questions, but I was trying to 
piece it together from the notes and obviously misunderstood~ Have a pleasant rest of the 
evening. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: Tue 05-Apr-11 9:21 PM 
To: Michael Killeavy 
Subject: Re: Evaluated Cost Bar Chart ... 

That is correct. 

Mind you Exhibit J for OGS is simpler than that of Portlands. But I came to the conclusion 
that such difference will not make material impact on the results. 

-----Original Message-----
F'rom: "Michael Killeavy" <Michael. Killeavy@powerauthori ty. on. ca> 
Date: Tue, 5 Apr 2011 21:11:25 
To: <safouh@smsenergy-engineering.com> 
Subject: RE: Evaluated Cost Bar Chart ..• 

Understood. You ran the SWGTA and NYR evaluation models, using their forward curves for gas, 
pre-dispatch prices and HOEP applying the dispatch logic in Exhibit J to impute market 
revenue, which was deducted from NRR to arrive at the CSP, correct? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: Tue 0S-Apr-11 9:11 PM 
To: Michael Killeavy 
Subject: Re: Evaluated Cost Bar Chart 

York, TCE and OPA had Zero MW for OR. 

-----Original Message--~~-
From: '"Michael Killeavy'" <Michael. Killeavy@powerauthori ty. on. ca> 
Date: Tue, 5 Apr 2011 21:06:33 
To: <safouh@smsenergy-engineering.com> 
Subject: RE: Evaluated Cost Bar Chart .•• 

How did you handle OR revenues for the peaking facilities? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-S20-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: Tue 05-Apr-11 9:03 PM 
To: Michael Killeavy 
Subject: Re: Evaluated Cost Bar Chart .•. 

Micheal, 

A 20-year data set consisting of HOEP, predispatch prices and gas prices was used for all 
evaluated cases. Same data set was used and together with Facility's Exhibit B we determined 
when the facility is in the money. 

The 20-year price forecast is definitely not accurate but that doesn't matter because the 
absolute value is not of interest but the relevant is. 

Thanks, 
Safouh 

From: '"Michael Killeavy'" <Michael. Killeavy@powerauthori ty .on. ca> 
Date: Tue, 5 Apr 2011 20:48:54 -0400 
To: Safouh Soufi<safouh@smsenergy-engineering.com> 
Cc: Deborah Langelaan<Deborah.Langelaan@powerauthority.on.ca> 
Subject: RE: Evaluated Cost Bar Chart ... 

Safouh, 
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I know what the CSP is; but how can you assess when the facility is in the money on a forward 
looking basis over the term of tne contract? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: Tue 05-Apr-11 8:47 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan 
Subject: RE: Evaluated Cost Bar Chart ... 

Micheal: 

The y-axis is showing the Contingency Support Payment or Support Payment. 
When a facility is in the money (in merit) its market revenue should, at 
least, cover its variable operating costs as reported in Exhibit B. There 
are times when the market revenue may exceed the facility's operating costs 
then such excess in revenue is used in the model to lower NRR payment. So 
the Y-axis represents NRR Payment - Excess Revenue = Support Payment. If 
you use NRR Payment only you will get different numbers for the Y-axis. 

Using Support Payments to gauge the evaluated cost of a facility is little 
more realistic than just using its NRR Payments. In the end, it is not 
important that the absolute value of the Support Payment be so accurate. 
What is important here is the relevant value (e.g. Support to York vs TCE) 

The Discount Rate is 7% and CPI is 2%. Please also note that for the 
purpose of calculating PV a mid-year payment was assumed. 

Thanks, 
Safouh 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: April 5, 2011 8:03 PM 
To: safouh@smsenergy-engineering.com· 
Cc: Deborah Langelaan 
Subject: Evaluated Cost Bar Chart ••• 

Safouh, 

I am trying to understand you numbers and I can't make sense of them. 
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Are you sure that the vertical axis is showing the PV of the NRR payment on 
a per MW of Contract Capacity? ·What discount rate did you use to bring all 
the numbers back to COD? It doesn't appear in your assumptions. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide St. West, Suite 16ee 
Toronto, Ontario, MSH lTl 
416-969-6288 (office) 
416-969-6e71 (fax) 
416-52e-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From:. 
Sent: 

Safouh Soufi [safouh@smsenergy-engineering.com] 
April 5, 2011 9:47 PM 

To: Michael Killeavy 
Subject: Re: Evaluated Cost Bar Chart ... 

Not tci worry_ When you initially said the numbers are not making sense, the first thing that 
came to my mind was that Orlando forgot to replace our data set for the forward curves with 
RFP set. The analysis would still be correct but the figures may not look familiar to someone 
who had seen them from the RFP model. · 

But I am glad you agree with wh9t we did. I feel it is defendable. 

Thanks, 
Safouh 
-----Original Message-----
From: "Michael Killeavy" <Michael.Killeavy@powerauthority.on.ca> 
Date: Tue, 5 Apr 2011 21:22:00 
To: <safouh@smsenergy-engineering.com> 
Subject: RE: Evaluated Cost Bar Chart ..• 

Great. I agree with your methodology. I'm sorry for so many questions, but I was trying to 
piece it together from the notes and obviously misunderstood. Have a pleasant rest of the 
evening. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
sent: Tue 05-Apr-11 9:21 PM 
To: Michael Killeavy 
Subject: Re: Evaluated Cost Bar Chart ... 

That is correct. 

Mind you Exhibit J for OGS is simpler than that of Portlands. But I came to the conclusion 
that such difference will not make material impact on the results. 

-----Original Message-----
From: "Michael Killeavy" <Michael.Killeavy@powerauthority.on.ca> 
Date: Tue, 5 Apr 2011 21:11:25 
To: <safouh@smsenergy-engineering.com> 
Subject: RE: Evaluated Cost Bar Chart •.. 
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Understood. You ran the SWGTA and NYR evaluation models, using their forward curves for gas, 
pre-dispatch prices and HOEP applying the dispatch logic in Exhibit J to impute market 
revenue, which was deducted from NRR to arrive at the CSP, correct? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: Tue 85-Apr-11 9:11 PM 
To: Michael Killeavy 
Subject: Re: Evaluated Cost Bar Chart 

York, TCE and OPA had Zero MW for OR. 

-----Original Message-----
From: "Michael Killeavy" <Michael.Killeavy@powerauthority.on.ca> 
Date: Tue, 5 Apr 2811 21:86:33 
To: <safouh@smsenergy-engineering.com> 
Subject: RE: Evaluated Cost Bar Chart ... 

How did you handle OR revenues for the peaking facilities? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: Tue 85-Apr-11 9:83 PM 
To: Michael Killeavy 
Subject: Re: Evaluated Cost Bar Chart ... 

Micheal, 

A 28-year data set consisting of HOEP, predispatch prices and gas prices was used for all 
evaluated cases. Same data set was used and together with Facility's Exhibit B we determined 
when the facility is in the money. 
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The 20-year price forecast is definitely not accurate but that doesn't matter because the 
absolute value is not of interest but the relevant is. 

Thanks, 
Safouh 

From: "Michael Killeavy" <Michael. Killeavy@powerauthori ty. on. ca> 
Date: Tue, 5 Apr 2011 20:48:54_-0400 _ 
To: Safouh Soufi<safouh@smsenergy-engineering.com> 
Cc: Deborah Langelaan<Deborah.Langelaan@powerauthority.on.ca> 
Subject: RE: Evaluated Cost Bar Chart ... 

Safouh, 

I know what the CSP is, but how can you assess when the facility is in the money on a forward 
looking basis over the term of the contract? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: Tue 05-Apr-11 8:47 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan 
Subject: RE: Evaluated Cost Bar Chart ... 

Micheal: 

The y-axis is showing the Contingency Support Payment or Support Payment. 
When a facility is in the money (in merit) its market revenue should, at 
least, cover its variable operating costs as reported in Exhibit B. There 
are times when the market revenue may exceed the facility's operating costs 
then such excess in revenue is used in the model to lower NRR payment. So 
the Y-axis represents NRR Payment - Excess Revenue = Support Payment. If 
you use NRR Payment only you will get different numbers for theY-axis. 

Using Support Payments to gauge the evaluated cost of a facility is little 
more realistic than just using its NRR Payments. In the end, it is not 
important that the absolute value of the Support Payment be so accurate. 
What is important here is the relevant value (e.g. Support to York vs TCE) 

The Discount Rate is 7% and CPI is 2%. Please also note that for the 
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purpose of calculating PV a mid-year payment was assumed. 

Thanks, 
Safouh 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: April 5, 2011 8:03 PM 
To: safouh@smsenergy-engineering.com 
Cc: Deborah Langelaan 
Subject: Evaluated Cost Bar Chart ..• 

Safouh, 

I am trying to understand you numbers and I can't make sense of them. 

Are you sure that the vertical axis is showing the PV of the NRR payment on 
a per MW of Contract Capacity? What discount rate did you use to bring all 
the numbers back to COD? It doesn't appear in your assumptions. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 

JoAnne Butler 
April 6, 2011 6:40 AM 
Michael Killeavy 

Subject: Re: BOD Presentation~ TCE Matter Status Update 

I think that you are right. I will put something together and·send on. 

I will be in later ... apparently, my new front door did not get installed yesterday and I have 
to wait for them to get here ... 

Call :j. f you need any _thing ..• 

JCB 

Original Message ----
From: Michael Killeavy 
Sent: Tuesday, April as, 2a11 a4:52 PM 
To: JoAnne Butler 
Subject: Fw: BOD Presentation - TCE Matter Status Update 

Isn't the answer to Jim's question either a "settlement payment" or "litigation"? If there's 
no replacement site there's no project. I don't recall Lynn's original question, so maybe I 
have it all wrong. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12a Adelaide St. West, Suite 16aa 
Toronto, Ontario, MSH 1T1 
416-969-6288 {office) 
416-969-6a71 {fax) 
416-S2a-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message -----
From: James Hinds [mailto:jim hinds@irish-line.com] 
Sent: Tuesday, April as, 2a11 a4:a2 PM 
To: John Zych 
Cc: Colin Andersen; JoAnne Butler; Michael Killeavy 
Subject: Re: BOD Presentation - TCE Matter Status Update 

You have your first free pass on circulating materials after deadline. But I'm keeping score. 

Agree that discussion should happen tomorrow after stakeholders before dinner. 

Materials are very good. However, in the materials, the question about "if all else fails" 
isn't addressed (basically, Lyn's question about what happens to the deal if the alternative 
site doesn't pan out). It should be addressed. 

Regards, 
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Jim Hinds 
(416) 524-6949 

-----Original Message-----
From: "John Zych" [John.Zych@powerauthority.on.ca] 
Date: e4/e5/2e11 e3:2e PM 
To: "James Hinds" <iim hinds@irish-line.com> 
CC: "Colin Andersen" <Colin.Andersen@powerauthoritv.on.ca>, "JoAnne Butler" 
<ioanne.butler@powerauthority.on.ca>, "Michael Killeavy" 
<Michael.Killeavy@powerauthority.on.ca> 
Subject: BOD Presentation - TCE Matter Status Update 

Management feels that it will be useful to brief the Board on this matter this week. There 
is no opening to do so on Thursday, but on Wednesday, after the Board stakeholders meeting 
ends at about 5:ee p.m. we can fit it in. Electricity Resources has prepared a slide deck on 
this topic. 

Colin asks whether you agree to add this matter to the Board agenda after the Board 
stakeholders meeting ends at about 5:ee p.m. (about 3e minutes is needed) and whether you 
have any comments on the slide deck. 

The dinner for John Beck commences at 6:ee p.m. 

As for sending this material to the Board members, we can send it via e-mail today or hand it 
out to the Board members at the beginning of the Board stakeholders meeting tomorrow, which 
will leave them time to review it. 

Please advise. 

John Zych 
Corporate Secretary 
OntarioPower Authority 
Suite16ee 
12e Adelaide Street West 
Toronto, ON M5H 1T1 
416-969-6e55 
416-967-7474 Main telephone 
416-967-1947 OPA Fax 
416-416-324-5488 Personal Fax 
John.Zych@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message. 
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Aleksandar Kojic 

From: 
Sent:· 
To: 

Michael Killeavy 
April 6, 2011 7:14AM 
JoAnne Butler 

Subject: Re: BOD Presentation - TCE Matter Status Update 

Will do. See you later. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite :1.600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message 
From: JoAnne Butler 
Sent: Wednesday, April 06, 2011 07:11 AM 
To: Michael Killeavy 
Subject: RE: BOD Presentation - TCE Matter Status Update 

Excellent •.. thanks ...• just elaborate a little bit more on the termination provisions .... ! 
couldn't quite remember but I know that it is not the anticipated value of the contract!! 

JCB 

-----Original Message----
From: Michael Killeavy 
Sent: Wed 06/04/2011 7:03 AM 
To: JoAnne Butler 
Subject: Re: BOD Presentation - TCE Matter Status Update 

I'll prepare an additional slide based on this when I get in this morning. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca. 

Original Message ----
From: JoAnne Butler 
Sent: Wednesday, April 06, 2011 07:02 AM 
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To: James Hinds <11m hinds@irish-line.com>; John Zych 
Cc: Colin Andersen; Michael Killeavy 
Subject: RE: BOD Presentation - TCE Matter Status Update 

OK. Jim ...• mea culpa ..• however, I fear that given the files that I have, we might be a repeat 
offender!! 

We will address Lynn's concerns verbally, however, we believe the answer to be: 
1)if no replacement project, ie. OGS contract does not get wound up and we do not sign a new 
one, then we start litigation and follow it though to settlement of some sort; 2)if we do 
have a replacement project, ie. OGS contract does get wound up and we sign a new one for a 
new plant, then the terms and conditions of that new contract would be similar to all our 
clean energy contracts. They are on their own to complete it, take the construction and 
operation risk for the term of the contract and termination provisions would be standard 
terms and conditions. Unless, of course, we do not have any political intervention that 
tells us to do otherwise. 

JCB 

-----Original Message-----
From: James Hinds [mailto:jim hinds@irish-line.com] 
Sent: rue 05/04/2011 4:02 PM 
To: John Zych 
Cc: Colin Andersen; JoAnne Butler; Michael Killeavy 
Subject: Re: BOD Presentation - TCE Matter Status Update 

You have your first free pass on circulating materials after deadline. But I'm keeping score. 

Agree that discussion should happen tomorrow after stakeholders before dinner. 

Materials are very good. However, in the materials, the question about "if all else fails" 
isn't addressed (basically, Lyn's question about what happens to the deal if the alternative 
site doesn't pan out). It should be addressed. 

Regards, 

Jim Hinds 
(416) 524-6949 

-----Original Message-----
From: "John Zych" [John.Zych@powerauthority.on.ca] 
Date: 04/05/2011 03:20 PM 
To: "James Hinds" <jim hinds@irish-line.com> 
CC: "Colin Andersen" <Colin.Andersen@powerauthority.on.ca>, "JoAnne Butler" 
<joanne.butler@powerauthority.on.ca>, "Michael Killeavy" 
<Michael.Killeavy@powerauthority.on.ca> 
Subject: BOD Presentation - TCE Matter Status Update 

Management feels that it will be useful to brief the Board on this matter this week. There 
is no opening to do so on Thursday, but on Wednesday, after the Board stakeholders meeting 
ends at about 5:00 p.m. we can fit it in. Electricity Resources has prepared a slide deck on 
this topic. 

Colin asks whether you agree to add this matter to the Board agenda after the Board 
stakeholders meeting ends at about 5:00 p.m. (about 30 minutes is needed) and whether you 
have any comments on the slide deck. 
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The dinner for John Beck commences at 6:00 p.m. 

As for sending this material to the Board members, we can send it via e-mail today or hand it 
out to the Board members at the beginning of the Board stakeholders meeting tomorrow, which 
will leave them time to review it. 

Please advise. 

John Zych 
Corporate Secretary 
OntarioPower Authority 
Suite1600 
120 Adelaide Street West 
Toronto, ON M5H 1T1 
416-969-6055 
416-967-7474 Main telephone 
416-967-1947 OPA Fax 
416-416-324-5488 Personal Fax 
John.Zych@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error or are not the named 
recipient(s), please notify the sender immediately and delete this ecmail message. 

3 



Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 

John Zych 
April 6, 2011 7:27 AM 
Michael Killeavy; JoAnne Butler 
Michael Lyle 

Subject: FW: Updated BOD Presentation ... 
Attachments: OGS_BOD_CM_20110406 v6.pptx; OGS_BOD_CM_20110406 v6.pdf 

Importance: High 

May I have 12 copies of this latest version delivered to the Boardroom this morning so that 
the Board members may glance at it during today's meeting and be ready for our s:ee p.m. or 
so discussion of this subject. 

I am just totally out of resources (Nimi is ill) and no one else is in yet. 

By 8:3e is best; later if needed. 

John Zych 
Corporate Secretary 
Ontario Power Authority 
suite 16ee 
12e Adelaide Street West 
Toronto, ON MSH 1T1 
416-969-6ess 
416-967-7474 Main telephone 
416-967-1947 OPA Fax 
416-416-324-5488 Personal Fax 
John.Zych@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message. 
-----Original Message-----
From: Michael Killeavy 
Sent: April s, 2e11 9:21 PM 
To: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Kristin Jenkins 
Cc: John Zych 
Subject: Updated BOD Presentation ... 
Importance: High 

Attached is both a .pptx and .pdf of the presentation. The colours in the bar chart is fixed 
and in the very first table some of the text in the cells was cut-off, so I fixed that, too. 

I am using MS-Office 2e1e on my notebook and have been saving it as a MS-Office 2ee3 .ppt for 
compatibility reasons, but when you do this it doesn't allow you to edit chart objects for 
some reason. This is what was causing the problem with the chart legend. I solved the 
problem by using MS-Office 2e11 on my MacBook at home. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
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120 Adelaide St. West, Suite 1600 
Toronto, ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6B71 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Status 

• OPA has made a counter-proposal to the TCE proposal 
of 1 0 March 2011 . 

• Colin and Alex Pourbaix of TCE spoke on the telephone 
on 1 April. TCE rejected the OPA counter-proposal. 

• Colin sent Alex a follow up email asking for TCE to 
specifically describe the issues it has with the OPA 
counter -proposal. 

• We will wait for specific feedback from TCE. 
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OPA Counter-Proposal 

NRR 

Net Revenue Requirement 

Financing Assumptions 

Contract Term 

Contract Capacity 

Sunk Cost Treatment 

Gas/Electrical Interconnections 

Capital Expenditures 
(CAPEX) 

Operational Expenditures 
(OPEX) 

Other 

TCE Proposal 

$16,900/MW-month 

Unknown 

20 Years 

450MW 

Lump Sum Payment of $37mm 

Payment in addition to the NRR 

$540mm 

Little Visibility 

Assistance/Protection from mitigating 
Planning Act approvals risk 

OPA Counter-Proposal 

$12,500/MW-month 

Assumed 7.5% Cost of Equity, all 

equity project. 

25 Years 

500MW 

Amortize over 25 years- no returns 

Payment in addition to the NRR 

$400mm 

Reasonable 

provide Planning Act approvals 

Comments 

TCE can finance/leverage how they want to increase NPV of 

",. ,', 

Precedent·- Portland Energy Centre has option for.-a'dditi?nal five 

LTEP indicates need for peaking generation in- KWCG; need at 
least 450 MW of summer peaking capacity, average of 500 MW 
provides additional system flexibility and reduc~s· NRR ;;n per MW 

$37mm currently being audited by Ministry of Finance for 

and reasonableness. 

Precedent- Portlands Energy Centre and NYR Peaking Plant. 
Paid on a cost recovery basis, i.e. no opportunity to charge an 

additional risk premium on top of active costs. TCE estimate is 
20%. 

Our CAPEX based on independent review by our Technical Expert 

and published information on other similar generation facilities; had 

proposed a target cost on CAPEX where increases/decreases are 

TCE has given us limited insights into their operating expenses. 
We have used advice from our technical consul.tant on reasonable 

OPEX 

Precedent- NYR Peaking Plant regulation enacted by the 

province. 
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Net Revenue Requirement 

-

20,000 
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***PRIVILIGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 
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4 Privileged and Confidential - Prepared in Contemplation of Litigation 2!.1'.!!!~ t. 



PV of Annual Payments Based on NRR 

OPA Contracts Evaluated Cost Comparison 
• Evaluated Cost (COD$/MW) • Evaluated Connection Cost (COD$/MW) 
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Approvals and Permitting Risk Mitigation 

Risk Description Owner Mitigation Strategies I 

' 

. 

Planning Act Approvals, e.g., Ministry of Municipal Affairs and Exempting regulation sirPilar to that 
Interim Control By-Law, Official Plan Housing which was done for YEC using s. 
Amendment, Zoning By-Law 62.01(1) of the Act. 
Amendment, etc. 

Development Charges Act charges Ministry of Municipal Affairs and There is no power to exempt a 
levied Housing developer, but regulation can be passed 

to influence the factors used. 

Building Code Act Permits Ministry of Municipal Affairs and Exempting regulation can be enacted 
Housing under s. 34(19) of the Act. 

Environmental Assessment Act Ministry of the Environment Exempting regulation under Part IV of 
Environmental Screening Process the Act. 

Environmental Protection Act Ministry of the Environment Exempting regulation under s. 175.1 (a) 
Certificates of Approval of the Act and/or a regulation to issue a 

C of A under s. 175.1 (f) of the Act 

• 



' 

. ' '' 
i 

. i 

Approvals and Permitting Risk Mitigation 

Risk Description I Owner 

Ontario Water Resources Act Approvals I Ministry of the Environment 

Ontario Energy Board Act Approvals, I Ontario Energy Board 
e.g., leave to construct for a gas line or an 
electricity transmission line 

Property Rights 

Municipal Act 
Municipal By-Laws e.g., PM2.5 enacted 
pursuant to s. 10 an s. 11 of the Act. 

US EPA will not regulate PM2.5 until at 
least 2013/2014. MOE has no intention of 
regulating in Ontario. 

Ministry of Municipal Affairs and 
Housing/Ministry of the 
Environment 

Mitigation Strategies 

Exempting regulation. 

Exempting regulation under s. 127(1)(f) of 
the Act can exempt a party from any 
provisions of the Act. 

There is no express statutory authority to 
expropriate lanq for a generation facility. 
Section 8(4) of the Ministry of Government 
Services Act provides forexpropriation for a 
government-related agency. Arc;!gtilation 
under s. 20(d) of that sameActwould be 
required to make the OPA a govemment-
related agency · · 

Section 451:1 (1) allows for a regulation to 
impose limits on municipal powers, however, 
the regulation is deemed to be revoked f.ifter 
18 months. Legislation might be required to 
permanently override a municipal by~law, > 
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Possible Outcomes 

~ 
Response is Parties Settle 

TCE Responds Acceptable 

~ 
and KWCG 

Back to the With/Without Peaking Plant 

~ 
OPA Negotiation Development 

Begins 

OPA 
Counter-
Proposal 

~ TCE Does Not 

~ 
TCE 

~ 
Parties May 

Respond Commences Continue 

Litigation Settlement 
Discussions 
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Status 

• OPA has made a counter-proposal to the TCE proposal 
of 10 March 2011. 

• Colin and Alex Pourbaix of TCE spoke on the telephone 
on 1 April. TCE rejected the OPA counter-proposal. 

• Colin sent Alex a follow up email asking for TCE to 
specifically describe the issues it has with the OPA · 
counter-proposal. 

• We wiU wait for specific feedback from TCE. 
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OPA Counter-Proposal 

NRR 
Net Revenue Requirement 

Financing Assumptions 

Contract Term 

Contract Capacity 

Sunk.Cost Treatment 

Gas/Electrical Interconnections 

Capital Expenditures 
(CAP EX) 

Operational Expenditures 
(OPEX) 

Other 
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TCE Proposal 

$16,900/MW-month 

Unknown 

20 Years 

450MW 

Lump Sun:' Payment of $37mm 

Payment in addition to the NRR 

$540mm 

Little Visibility 

Assistance/Protection from mitigating 
Planning Act approvals risk 

OPA Counter-Proposal 

$12,500/MW-month 

Assumed 7.5% Cost of Equity, all 
equity project. 

25 Years 

500MW 

Amortize over 25 years - no returns 

Payment in addition to the NRR 

$400mm 

Reasonable 

We would approach Government to 

provide Planning Act approvals 

NRR covers capital costs, financing working 

monthly payment oVer life of contract. 

LTEP indicates need for peaking generation iO. K~CG;. need at 
least 450 MW of summer peaking capacity, average_-of 500 MW 

provides additional system flexibility and redu~e~· NRR on per MW 

Precedent- Portlands Energy Centre and NYR Peaking Plant. . 

Paid on a cost recovery basis, i.e. no opportunity to charge an 

additional risk premium on top of active costs. TCE estimate is 

Our CAP EX based on independent review by our Technical E~pe~ 

and published information on other similar generation facilities; had 

proposed a target cost on CAP EX where increases/decreases are 

TCE has given us limited insights into their Operating expenses. 

We have used advice from our technical consultant on reasonable . 
.:. . . 

Precedent- NYR Peaking Plant regulation enacted by the 
province. 
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Net Revenue Requirement 
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PV of Annual Payments Based on NRR 
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OPA Contracts Evaluated Cost Comparison 
• Evaluated Cost (COD$/MW) •Evaluated Connection Cost (COD$/MW) 
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Approvals and Permitting Risk Mitigation 

Risk Description Owner Mitigation Strategies 

I 

Planning Act Approvals, e.g., Ministry of Municipal Affairs and Exempting regulation similar to that 
Interim Control By-Law, Official Plan Housing which was done for YEC using s. 62.01 
Amendment, Zoning By-Law (1) of the Act. 
Amendment, etc. 

Development Charges Act charges Ministry of Municipal Affairs and There is no power to exempt a 
levied Housing developer, but regulation can be passed 

to influence the factors used. 

Building Code Act Permits Ministry of Municipal Affairs and Exempting regulation can be enacted 
Housing under s. 34(19) of the Act. 

Environmental Assessment Act Ministry of the Environment Exempting regulation under Part IV of 
Environmental Screening Process the Act. 

Environmental Protection Act Ministry of the Environment Exempting regulation under s. 175.1 (a) 
Certificates of Approval of the Act and/or a regulation to issue a 

C of A under s. 175.1 (f) of the Act 

• 



Approvals and Permitting Risk Mitigation 

Risk Description I Owner 

Ontario Water Resources Act Approvals I Ministry of the Environment 

Ontario Energy Board Act Approvals, I Ontario Energy Board 
e.g., leave to construct for a gas line or an 
electricity transmission line 

Property Rights 

Municipal Act 
Municipal By-Laws e.g., PM2.5 enacted 
pursuant to s. 10 an s. 11 of the Act. 

US EPA will not regulate PM2.5 until at 
least 2013/2014. MOE has no intention of 
regulating in Ontario. 

Ministry of Municipal Affairs and 
Housing/Ministry of the 
Environment 

Mitigation Strategies 

Exempting regulation. · 

Exempting regulation under s. 127(1 )(f) of 
the Act can exempt a party from any 
provisions of the Act. 

There is no express statutory authority to 
expropriate land for a generation facility. 
Section 8(4) of the Ministry of Government 
Services Act provides for expropriation for a 
government-related agency .• A regulation 
under s. 20(d) oqhat same Act would be 
required to make the OPA a government
related agency 

Section 451.1 ( 1) allows for a regulation to . 
impose limits on municipal powers, however, 
the regulation is deemed to be revoked after 
18 months. Legislation might be required to 
permanently override a municipal~y~law, : 

7 
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Possible Outcomes 

Response is Parties Settle 
TCE Responds ~ Acceptable 

~ 
and KWCG 

Back to the With/Without Peaking Plant 
OPA Negotiation Development 

/' Begins 

OPA 
Counter-
Proposal 

~ TCE Does Not 

~ 
TCE 

~ 
Parties May 
Continue Respond Commences 
Settlement Litigation 
Discussions 

8 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
April 6, 2011 7:30AM 
JoAnne Butler 

Subject: Fw: Updated BOD Presentation ... 
Attachments: OGS_BOD_CM_20110406 v6.pptx; OGS_BOD_CM_20110406 v6.pdf 

Importance: High 

Shall I respond with the presentation we have? If you're not in until later in the "morning 
to review the new slide I'm going to do, the logistics might not work for John. Please see 
below. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: John Zych 
Sent: Wednesday, April 06, 2011 07:27 AM 
To: Michael Killeavy; JoAnne Butler 
Cc: Michael Lyle 
Subject: FW: Updated BOD Presentation 

May I have 12 copies of this latest version delivered to the Boardroom this morning so that 
the Board members may glance at it during today's meeting and be ready for our 5:00 p.m. or 
so discussion of this subject. 

I am just totally out of resources (Nimi is ill) and no one else is in yet. 

By 8:30 is best; later if needed. 

John Zych 
Corporate Secretary 
Ontario Power Authority 
Suite 1600 
120 Adelaide Street West 
Toronto, ON MSH 1T1 
416-969-6055 
416-967-7474 Main telephone 
416-967-1947 OPA Fax 
416-416-324-5488 Personal Fax 
John.Zych@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
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from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted with 
it is strictly prohibited. If you have received this message in error or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message. 
-----Original Message-----
From: Michael Killeavy 
Sent: April 5, 2011 9:21 PM 
To: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Kristin Jenkins 
Cc: John Zych 
Subject: Updated BOD Presentation ••• 
Importance: High 

Attached is both a .pptx and .pdf of the presentation. The colours in the bar chart is fixed 
and in the very first table some of the text in the cells was cut-off, so I fixed that, too. 

I am using MS-Office 2010 on my notebook and have been saving it as a MS-Office 2003 .ppt for 
compatibility reasons, but when you do this it doesn't allow you to edit chart objects for 
some reason. This is what was causing the problem with the chart legend. I solved the 
problem by using MS-Office 2011 on my MacBook at home. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Status 

• OPA has made a counter-proposal to the TCE proposal 
of 1 0 March 2011 . 

• Colin and Alex Pourbaix of TCE spoke on the telephone 
on 1 April. TCE rejected the OPA counter-proposal. 

• Colin sent Alex a follow up email asking for TCE to 
specifically describe the issues it has with the OPA 
counter-proposal. 

• We will wait for specific feedback from TCE. 

2 Privileged and Confidential - Prepared in Contemplation of Litigation ONT:ARI04, 
POWERAUTHORITY [! 



OPA Counter-Proposal 

NRR 
Net Revenue Requirement 

Financing Assumptions 

Contract Term 

Contract Capacity 

Sunk Cost Treatment 

Gas/Electrical Interconnections 

Capital Expenditures 
(CAPEX) 

Operational Expenditures 
(OPEX) 

Other 

3 

$16,900/MW-month 

Unknown 

20 Years 

450MW 

Lump Sum Payment of $37mm 

Payment in addition to the NRR 

$540mm 

Little Visibility 

Assistance/Protection from mitigating 
Planning Act approvals risk 

$12,500/MW-month 

Assumed 7.5% Cost of Equity, all 
equity project. 

25 Years 

500MW 

Amortize over 25 years- no returns 

Payment in addition to the NRR 

$400mm 

Reasonable 

We would approach Government to 
provide Planning Act approvals 

NRR covers capital costs,.financing workirlg capitcil, ·returns, fixed 
monthly payment over life of contract. En~rgy pai.d.:p!l·.a;deemed 

this plant will operate less than· ·1 O%:of the time. 

TCE can finance/leverage how they want to in~r~a,se NPV of 

term~ 

i ' ' 

LTEP indicates need for peaking generatiOn·in .KWCG;:n~ed at 
least 4?0 MW of summer peaking capacity, aV8r~ge, ~( ~00 MW 
provides additional system flexibility and redtfcSs· NRR ·.an·: per MW · 
basis. 

$37mm currently being audited by Ministry of Finance for 
substantiation and reasonableness. 

Precedent- Portlands Energy Centre and NYR Peaking Plant. 
Paid on a cost recovery basis, i.e. no opportunity·ta charge ~n 
additional risk premium on top of active costs. TCE estimate is 

Our CAPEX based on independent review by our Technical Expert 
and published information on other similar generation facilities; had. 
proposed a target cost on 'CAPEX where increases/decreases are 
shared. 

TCE has given us limited insights into their operating exp~nses. 
We have used advice froil,1 our technical c,onsul~ant.Of!·reas~nat>le .. 
OPEX estimates. · · 

Precedent- NYR Peaking Plant regulation enacted by the 
province. 
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Net Revenue Requirement 
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PV of Annual Payments Based on NRR 

5 

OPA Contracts Evaluated Cost Comparison 
•Evaluated Cost (COD$/MW) • Evaluated Connection Cost (COD$/MW) 
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Approvals and Permitting Risk Mitigation 

Risk Description Owner Mitigation Strategies 

' 

Planning Act Approvals, e.g., Ministry of Municipal Affairs and Exempting regulation similar to that 
fnterim Control By-Law, Official Plan Housing which was done for YEC !JSing s. 
Amendment, Zoning By-Law 62.01(1) of the Act. 
Amendment, etc. 

Development Charges Act charges Ministry of Municipal Affairs and There is no power to exempt a 

I levied Housing developer, but regulation can be passed 
to influence the factors used. 

Building Code Act Permits Ministry of Municipal Affairs and Exempting regulation can be enacted 
Housing under s. 34(19) of the Act. 

Environmental Assessment Act Ministry of the Environment Exempting regulation under Part IV of 
Environmental Screening Process the Act. 

Environmental Protection Act Ministry of the Environment Exempting regulation under s. 175.1 (a) 
Certificates of Approval ofthe Act and/or a regulation to issue a 

C of A under s. 175.1 (f) of the Act 
-- ----

6 Privileged and Confidential - Prepared in Contemplation of Litigation ~ ON,-ARIO 
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Approvals and Permitting Risk Mitigation 

Risk Description 

Ontario Water Resources Act Approvals 

Ontario Energy Board Act Approvals, 
e.g., leave to construct for a gas line or an 
electricity transmission line 

Property Rights 

Municipal Act 
Municipal By-Laws e.g., PM2.5 enacted 
pursuant to s. 10 an s. 11 of the Act. 

US EPA will not regulate PM2.5 until at 
least 2013/2014. MOE has no intention of 
regulating in Ontario. 

Owner 

Ministry of the Environment 

Ontario Energy Board 

Ministry of Municipal Affairs and 
Housing/Ministry of the 
Environment 

Mitigation Strategies 

Exempting regulation. 

Exempting regulation under s. 127(1)(f) of 
the Act can exempt a party from any · 
provisions of the Act. 

There is no express statutory authority. to 
expropriate land for a generation facility. 
Section 8(4) of the Ministry, of Government 
Services Act provides for expropriation for a 
government-related agency. A regulation 
under s. 20(d) of that sameActwould be 
required to make the OPA a .government-
related agency · · 

Section 451.1(1) allows for a regulation to 
impose limits on municipal powers, however, 
the regulation is deemed to be revoked after 
18 months. Legislation might be required to 
permanently override a mur;~icipalby-law: 

; ) ' - .. 

7 
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Possible Outcomes 

Response is Parties Settle 
TCE Responds 

~ Acceptable 

~ 
and KWCG 

Back to the With/Without Peaking Plant 

~ 
OPA Negotiation Development 

Begins 

OPA 
Counter-
Proposal 

~ TCE Does Not 

~ 
TCE 

~ 
Parties May 

Respond Commences Continue 
Settlement Litigation 
Discussions 
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Status 

• OPA has made a counter-proposal to the TGE proposal 
of 10 March 2011. 

• Colin and Alex Pourbaix of TCE spoke on the telephone 
on 1 April. TCE rejected the OPA counter-proposal. 

• Colin sent Alex a follow up email asking for TCE to, 
specifically describe the issues it has with the OPA 
counter-proposal. 

• We will wait for specific feedback from TCE. 
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OPA Counter-Proposal 
·t 

,/! 

NRR 
Net Revenue Requirement 

Financing Assumptions 

Contract Term 

Contract Capacity 

Sunk Cost Treatment 

Gas/Electrical Interconnections 

Capital Expenditures 
(CAP EX) 

Operational Expenditures 
(OPEX) 

Other 

3 

TCE Proposal 

$16,900/MW-month 

Unknown 

20 Years 

450MW 

Lump Sum Payment of $37mm 

Payment in addition to the NRR 

$540mm 

Little Visibility 

Assistance/Protection from mitigating 
Planning Act approvals risk 

OPA Counter-Proposal 

$12,500/MW-month 

Assumed 7.5% Cost of Equity, all 
equity project. 

Years 

SOOMW 

Amortize over 25 years - no returns 

Payment In addition to the NRR 

$400mm 

Reasonable 

We would approach Government to 
provide Planning Act approvals 

LTEP indicates need for peaking generation iri' .. kwcG;· .need at 
least 450 MW of summer peaking capacity, average: Ot sao MW 
provides additional system flexibility and reduC~s NRR' ~n per MW 

i, 

$37mm currently being audited by Ministry of ~inance for 

Precedent- Portlands Energy Centre and NYR Peaking Plant. 
Paid on a cost recovery basis, i.e. no opportunity to charge an 
additional risk premium on top of active .costs •. TCEestimate is 

Our CAPEX based on independent review by our Technical Expert 
and published information on other similar generation facilities; had 

Precedent- NYR Peaking Plant regulation en~cted by the 
province. 
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Net Revenue Requirement 
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PV of Annual Payments Based on NRR 

5 

OPA Contracts Evaluated Cost Comparison 
• Evaluated Cost (COD$/MW) •Evaluated Connection Cost (COD$/MW) 
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Approvals and Permitting Risk Mitigation 

Risk Description Owner Mitigation Strategies 

Planning Act Approvals, e.g., Ministry of Municipal Affairs and Exempting regulation similar to that 
Interim Control By-Law, Official Plan Housing which was done for YEC using s. 62.01 
Amendment, Zoning By-Law (1) of the Act. 
Amendment, etc. 

Development Charges Act charges Ministry of Municipal Affairs and There is no power to exempt a 
levied Housing developer, but regulation ci:m be passed 

to influence the factors used. 

Building Code Act Permits Ministry of Municipal Affairs and Exempting regulation can be enacted 
Housing under s. 34(19) of the Act. 

Environmental Assessment Act Ministry of the Environment Exempting regulation under Part IV of 
Environmental Screening Process the Act. 

. 

Environmental Protection Act Ministry of the Environment Exempting regulation under s. 175.1(a) 
Certificates of Approval of the Act and/or a regulation to issue a 

C of A under s. 175.1 (f) of the Act 

• 



Approvals and Permitting Risk Mitigation 

Risk Description I Owner 

Ontario Water Resources Act Approvals I Ministry of the Environment 

Ontario Energy Board Act Approvals, I Ontario Energy Board 
e.g., leave to construct for a gas line or an 
electricity transmission line 

Property Rights 

Municipal Act 
Municipal By-Laws e.g., PM2.5 enacted 
pursuant to s. 10 an s. 11 of the Act. 

US EPA will not regulate PM2.5 until at 
least 2013/2014. MOE has no intention of 
regulating in Ontario. 

Ministry of Municipal Affairs and 
Housing/Ministry of the 
Environment 

Mitigation Strategies 

Exempting regulation. 

Exempting regul(1tion under s. 127(1)(f) of 
the Act can exempt a party from any 
provisions of the Act. 

There is no express statutory authority to 
expropriate land for a generation facility. 
Section 8(4) of the Ministry of Government 
Services Act provides for expropriation for a 
government-related agency.' A regulation 
under s. 20(d) of that same Act would be 
required to make the OPA a government-
related agency · · · 

Section 451.1 (1) allows for a regulation to 
impose limits on municipal powers, however, 
the regulation is deemed to be revoked after 
18months. Legislation might be required to 
permanently override a muniyipal by-lavy: 
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Possible Outcomes 

Response is Parties Settle 
TCE Responds ~ Acceptable 

~ 
and KWCG 

Back to the With/Without Peaking Plant 
OPA Negotiation Development 

~ Begins 

OPA 
Counter· 
Proposal 

~ TCE Does Not 

~ 
TCE 

~ 
Parties May 
Continue Respond Commences 
Settlement Litigation 
Discussions 
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Aleksandar Kojic 

Fr()m: Michael Killeavy 
Sent: April 6, 2011 9:24AM 
To: JoAnne Butler 
Cc: Manuela Moellenkamp 
Subject: 
Attachments: 

RE: Update 
OGS_BOD_CM_20110406 v7.pptx 

Here it is electronically . 

. Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

-----original Message----
From: JoAnne Butler 
Sent: April 6, 2011 9:22 AM 
To: Michael Killeavy 
Cc: Manuela Moellenkamp 
Subject: Update 

I won't be in by ten ... go ahead with sending on presentation ... 

Have contractor ... no door ... waiting for door ... 

JCB 

1 
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Status 

• OPA has made a counter-proposal to the TCE proposal 
of 10 March 2011. 

• Colin and Alex Pourbaix of TCE spoke on the telephone 
on 1 April. TCE rejected the OPA counter-proposal. 

• Colin sent Alex a follow up email asking for TCE to 
specifically describe the issues it has with the OPA 
counter-proposal. 

• We will wait for specific feedback from TCE. 
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OPA Counter-Proposal 

TCE Proposal 

NRR 

Net Revenue Requirement 
$16,900/MW-month 

Financing Assumptions Unknown 

Contract Term 20 Years 

Contract Capacity 450MW 

Sunk Cost Treatment Lump Sum Payment of $37mm 

Gas/Electrical Interconnections ·1 Payment in addition to the NRR 

Capital Expenditures 
(CAPEX) 

Operational Expenditures 

(OPEX) 

Other 

$540mm 

Little Visibility 

Assistance/Protection from mitigating 
Planning Act approvals risk 

OPA Counter-Proposal 

$12,500/MW-month 

Assumed 7.5% Cost of Equity, all 

equity project. 

25 Years 

500MW 

Amortize over 25 ye8rs - no returns 

Payment in addition to the NRR 

$400mm 

Reasonable 

provide Planning Act approvals 

.',,. 

Comments 

NRR covers capital costs, financing working qapi.t.i!.}~_tur~~.- fixed 
monthly payment over life of contract. Energy paidonca:~e 

this olant will 

TCE can fina~ce/leverage how they wa~t to inCr~ase~N·~V_ of 

Precedent- Portland Energy Centre has optio'n~f~r ·a~dm~nal five 

L TEP indicates need for peaking generation in .KWCG; nei~d at 
least 450 MW of summer peaking capacity, aver~ge:·of 50Q. MW 

provides additional system flexibility and reduCSS·NRR':O~.'Per MW 
basis. · "' : · ·" · 

$37mm currently being audited by Ministry of Finance for 
and reasonableness. 

Precedent - Portlands Energy Centre and NYR Peaking Plant. 

Paid on a cost recovery basis, i.e. no opportunity to charge an 
additional risk premium on top of active costs. TCE estimate is 

Our CAP EX based on independent review by our Technical Expert 

and published information on other similar generation facilities; had 

proposed a target cost on CAPEX where increases/decreases are 

TCE has given us limited insights into their operating ·exp~nses. 
We have used advice from our technical consultant. on reasonable __ 
OPEX estimates. ~ . . · -- -

Precedent- NYR Peaking Plant regulation enacted by the 
province. 
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Net Revenue Requirement 

Preliminary NRR Comparison 
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PV of Annual Payments Based on NRR 

OPA Contracts Evaluated Cost Comparison 
. • Evaluated Cost (COD$/MW) • Evaluated Connection Cost (COD$/MW) 
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Approvals and Permitting Risk Mitigation 

Risk Description Owner Mitigation Strategies 

Planning Act Approvals, e.g., Ministry of Municipal Affairs and Exempting regulation similar to that 
Interim Control By-Law, Official Plan Housing which was done for YEC using s. 
Amendment, Zoning By-Law 62.01(1) of the Act. 
Amendment, etc. 

Development Charges Act charges Ministry of Municipal Affairs and There is no power to exempt a 
levied Housing developer, but regulation can be passed 

to influence the factors used. 

Building Code Act Permits Ministry of Municipal Affairs and Exempting regulation can be enacted 
Housing under s. 34(19) of the Act. 

Environmental Assessment Act Ministry of the Environment Exempting regulation under Part IV of 
Environmental Screening Process the Act. 

Environmental Protection Act Ministry of the Environment Exempting regulation under s. 175.1 (a) 
Certificates of Approval of the Act and/or a regulation to issue a 

C of A under s. 175.1 (f) ofthe Act 
! .. 



Approvals and Permitting Risk Mitigation ! . 

Risk Description I Owner 

Ontario Water Resources Act Approvals I Ministry of the Environment 

Ontario Energy Board Act Approvals, I Ontario Energy Board 
e.g., leave to construct for a gas line or an 
electricity transmission line 

Property Rights 

Municipal Act 
Municipal By-Laws e.g., PM2.5 enacted 
pursuant to s. 10 an s. 11 of the Act. 

US EPA will not regulate PM2.5 until at 
least 2013/2014. MOE has no intention of 
regulating in Ontario. 

Ministry of Municipal Affairs and 
Housing/Ministry of the 
Environment 

Mitigation Strategies 

Exempting regulation. 

Exempting regulation unders. 127(1)(f) of 
the Act can exempt a party from any 
provisions of the Act. 

There is no express statutory authority to 
expropriate land for a generation facility. 
Section 8(4) of the Ministry of Government 
Services Act provides for expropriation for a 
government-related agency. Aregulation 
under s. 20(d) of that same Act would be 
required to make the OPAa government
related agency 

Section 451.1 (1) allows for a regulation to 
impose limits on municipal.powers, however, 
the regulation is deemed to be revoked after 
18 months. Legislation might be required to 
permanently override a municipal by~law. 

. , 

7 
Privileged and Confidential - Prepared in Contemplation of Litigation 



Possible Outcomes 

~ 
Response is Parties Settle 

TCE Responds Acceptable 

~ 
and KWCG 

Back to the With/Without Peaking Plant 

~ 
OPA Negotiation Development 

Begins 

OPA 
Counter-
Proposal 

~ TCE Does Not 

~ 
TCE 

~ 
Parties May 

Respond Commences Continue 

Litigation Settlement 
Discussions 
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OGS Contract is Not Terminated < 

• It is likely that TCE will commence a lawsuit to recover its OGS sunk 
costs and financial value of the contract. We may proceed to trial or 
settle. 

• Litigation counsel has advised us that we likely will be liable for the 
OGS sunk costs. 

• It is less certain that we would be liable for lost profits under the 
contract and for any claimed residual value. 

• TCE will need to prove its damages vis-a-vis financial value of the 
contract- this may be difficult for it to do. 

9 
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OGS Contract is Terminated 

• We will enter into a substantive contract with TCE to develop and 
operate the KWCG peaking plant. 

• We will get a full and final release on all OGS-related claims as part of 
the settlement. 

• The contract will likely have terms that are the same as, or similar to, 
our existing gas-fired generation contracts. 

• This will include a termination right in favour of the OPA/TCE if a force 
majeure persists for 2 years. TCE could terminate if the force majeure 
persisted for more that a year. 

10 
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Aleksandar Kojic 

From: 
se·nt: 
To: 

·Subject: 

Michaei Killeavy 
April 7, 2011 2:34 PM 
Deborah Langelaan 
Re: What did the BOD want? 

Ok. Sorry I wasn't there. Thx for filling in. Do you know why this evening's briefing was 
cancelled? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Deborah Langelaan 
Sent: Thursday, April 07, 2011 02:31 PM 
To: Michael Killeavy 
Subject: Re: What did the BOD want? 

Anshul and I were called in for a very short period of time and it was near the end of the 
Board's discussion on the matter. We'll have to get an update from JoAnne and Colin this 
evening. We clarified the differences varying discount rates can make and that we didn't 
agree with TCE's. Patrick asked Michale Lyle to follow up on two litigation mitigation 
questions. Patrick wanted a yes or no answer on whether or not our proposal provides double 
dipping and when Anshul tried to respond/ explain he cut him off and said it was a simple yes 
or no. We know it's dependent upon discount rates. 

Deb 

Original Message ----
From: Michael Killeavy 
Sent: Thursday, April 07, 2011 02:25 PM 
To: Deborah Langelaan 
Subject: Re: What did the BOD want? 

How did the BOD go? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
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Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Deborah Langelaan 
Sent: Thursday, April 07, 2811 12:17 PM 
To: Michael Killeavy 
Cc: Anshul Mathur 
Subject: RE: What did the BOD want? 

JoAnne has copies of it and she's in the Board meeting right now. Not sure if she's 
presented it yet. 

Deb 

-----Original Message----
From: Michael Killeavy 
Sent: April 7, 2011 12:15 PM 
To: Deborah Langelaan 
Subject: Re: What did the BOD want? 

We need to be careful. The lost opportunity of $58M is with an all equity structure. The 
$375M is with a mix of debt/equity. If we use the same WACC TCE uses, our NPV is about $160M 
not $58M. 

Did this get submitted yet? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, MSH lTl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Deborah Langelaan 
Sent: Thursday, April 87, 2811 12:01 PM 
To: Michael Killeavy 
Subject: ~E: What did the BOD want? 

They still don't understand NRR and wanted another comparison of the gap between TCE's 
proposal vs. OPA's counter proposal as well as the OPA's potential ceiling proposal (i.e. how 
high will the OPA go if it had a gun to its head). For the ceiling proposal we used CAPEX of 
$425M and OGS value of $288M. Anshul and I worked on it and came up with the attached graph. 

Deb 

-----Original Message----
From: Michael Killeavy 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 

Deborah Langelaan 
April 7, 2011 2:32 PM 
Michael Killeavy 
Re: What did the BOD want? 

Anshul and I were called in for a very short period of time and it was near the end of ·the. 
Board's discussion on the matter. We '11 have to get an update from JoAnne and Colin this · 
evening. We clarified the differences varying discount rates can make and that we didn't 
agree with TCE's. Patrick· asked Michale Lyle to follow up on two litigation mitigation 
questions. Patrick wanted a yes or no answer on whether or not our proposal provides double 
dipping and when Anshul tried to respond/ explain he cut him off and said it was a simple yes 
or no. We know it's dependent upon discount rates. 

Deb 

Original Message ----
From: Michael Killeavy 
Sent: Thursday, April 07, 2011 02:25 PM 
To: Deborah Langelaan 
Subject: Re: What did the BOD want? 

How did the BOD go? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Deborah Langelaan 
Sent: Thursday, April 07, 2011 12:17 PM 
To: Michael Killeavy 
Cc: Anshul Mathur 
Subject: RE: What did the BOD want? 

JoAnne has copies of it and she's in the Board meeting right now. Not sure if she's 
presented it yet. 

Deb 

-----Original Message----
From: Michael Killeavy 
Sent: April 7, 2011 12:15 PM 
To: Deborah Langelaan 
Subject: Re: What did the BOD want? 
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We need to be careful. The lost opportunity of $50M is with an all equity structure. The 
$375M is with a mix of debt/equity. If we use the same WACC TCE uses, our NPV is about $160M 
not $50M. 

Did this get submitted yet? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario. Power Authority 
120 Adelaide st: West, suite 1600 
Toronto, Ontario, MSH lTl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Deborah Langelaan 
Sent: Thursday, April 07, 2011 12:01 PM 
To: Michael Killeavy 
Subject: RE: What did the BOD want? 

They still don't understand NRR and wanted another comparison of the gap between TCE's 
proposal vs. OPA's counter proposal as well as the OPA's potential ceiling proposal (i.e. how 
high will the OPA go if it had a gun to its head). For the ceiling proposal we used CAPEX of 
$425M and OGS value of $200M. Anshul and I worked on it and came up with the attached graph. 

Deb 

-----Original Message----
From: Michael Killeavy 
Sent: April 7, 2011 11:50 AM 
To: Deborah Langelaan 
Subject: What did the BOD want? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH lTl 
416-969-6288 (office) 
416-969-6071 (fax) . 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 

How did the BOD go? 

Michael Killeavy 
April 7, 2011 2:25 PM 
Deborah Langelaan 
Re: What did the BOD want? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH lTl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Deborah Langelaan 
Sent: Thursday, April 07, 2011 12:17 PM 
To: Michael Killeavy 
Cc: Anshul Mathur 
Subject: RE: What did the BOD want? 

JoAnne has copies of it· and she's in the Board meeting right now. Not sure if she's 
presented it yet. 

Deb 

-----Original Message----
From: Michael Killeavy 
Sent: April 7, 2011 12:15 PM 
To: Deborah Langelaan 
Subject: Re: What did the BOD want? 

We need to be careful. The lost opportunity of $50M is with an all equity structure. The 
$375M is with a mix of debt/equity. If we use the same WACC TCE uses, our NPV is ·about $160M 
not $50M. 

Did this get submitted yet? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Original Message ----
From: Deborah Langelaan 
Sent: Thursday, April 07, 2011 12:01 PM 
To: Michael Killeavy 
Subject: RE: What did the BOD want? 

. They still don't understand NRR and wanted another comparison of the gap between TCE' s 
proposal vs. OPA's counter proposal as well as the OPA's potential ceiling proposal (i.e. how 
high will the OPA go if it had a gun.to its head). For the ceiling proposal we used· CAPEX of 
$425M and OGS value of $200M .. Anshul and I worked on it and came up with the attached graph. 

Deb 

·-----Original Message----
From: Michael Killeavy 
Sent: April 7, 2011 11:50 AM 
To: Deborah Langelaan 
Subject: What did the BOD want? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 

Michael Killeavy 
April?, 201112:19 PM 
Deborah Langelaan 
Anshul Mathur 
Re: What did the BOD want? 

Do you understand my point? Using a discount rate of 5.25%, our NPV of $50M is actually at. 
about $160M. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director; Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Deborah Langelaan 
Sent: Thursday, April 07, 2011 12:17 PM 
To: Michael Killeavy 
Cc: Anshul Mathur 
Subject: RE: What did the BOD want? 

JoAnne has copies of it and she's in the Board meeting right now. Not sure if she's 
presented it yet. 

Deb 

-----Original Message----
From: Michael Killeavy 
Sent: April 7, 2011 12:15 PM 
To: Deborah Langelaan 
Subject: Re: What did the BOD want? 

We need to be careful. The lost opportunity of $50M is with an all equity structure. The 
$375M is with a mix of debt/equity. If we use the same WACC TCE uses, our NPV is about $160M 
not $50M. 

Did this get submitted yet? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
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416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Deborah Langelaan 
Sent: Thursday, April 07, 2011 12:01 PM 
To: Michael Killeavy 
Subject: RE:, What. did the BOD want? 

They still don't understand NRR and wanted another comparison of the gap between TCE's 
proposal vs. CPA's counter proposal as well as the CPA's potential ceiling proposal (i.e. how 
high will the OPA go if it had a gun to its head).. For the ceiling proposal we used CAPEX of 
$425M and OGS value of $200M. Anshul and I worked on it and came up with the attached graph. 

Deb 

-----Original Message----
From: Michael Killeavy 
sent: April 7, 2011 11:50 AM 
To: Deborah Langelaan 
Subject: What did the BOD want? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-s2e-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 

Deborah Langelaan 
April 7, 2011 12:17 PM 
Michael Killeavy 
Anshul Mathur . 
RE: What did the BOD want? 

JoAnne has copies of it and she's in the Board meeting right now. Not sure if she's 
presented it yet. 

Deb 

-----Original Message----
From: Michael Killeavy 
Sent: April 7, 2011 12:15 PM 
To: Deborah Langelaan 
Subject: Re: What did the BOD want? 

We need to be careful. The lost opportunity of $50M is with an all equity structure. The 
$375M is with a mix of debt/equity. If we use the same WACC TCE uses, our NPV is about $160M 
not $50M. 

Did this get submitted yet? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
·416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Deborah Langelaan 
Sent: Thursday, April 07, 2011 12:01 PM 
To: Michael Killeavy 
Subject: RE: What did the BOD want? 

They still don't understand NRR and wanted another comparison of the gap between TCE's 
proposal vs. OPA's counter proposal as well as the OPA's potential ceiling proposal (i.e. how 
high will the OPA go if it had a gun to its head). For the ceiling proposal we used CAPEX of 
$425M and OGS value of $200M. Anshul and I worked on it and came up with the attached graph. 

Deb 

-----Original Message----
From: Michael Killeavy 
Sent: April 7, 2011 11:50 AM 
To: Deborah Langelaan 

1 



Subject: What did the BOD want? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-62880 (office) . 
416-969-6071 (fax) · 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 

Michael Killeavy 
April7, 201112:15 PM 
Deborah Langelaan 
Re: What did the BOD want? 

We need to be 
$375M is with 
not $5eM. 

careful. The lost opportunity of $5BM is with an all equity structure. The 
a mix of debt/equity. If we use the same WACC TCE uses, our NPV is· about $160M 

Did t.his get submitted yet? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide 5t. West, Suite 16ee 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Deborah Langelaan 
Sent: Thursday, April 07, 2011 12:01 PM 
To: Michael Killeavy 
Subject: RE: What did the BOD want? 

They still don't understand NRR and wanted another comparison of the gap between TCE's 
proposal vs. OPA's counter proposal as well as the OPA's potential ceiling proposal (i.e. how 
high will the OPA go if it had a gun to its head). For the ceiling proposal we used CAPEX of 
$425M and OGS value of $2eeM. Anshul and I worked on it and came up with the attached graph. 

Deb 

-----Original Message----
From: Michael Killeavy 
Sent: April 7, 2011 11:5e AM 
To: Deborah Langelaan 
Subject: What did the BOD want? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide St. West, Suite 16ee 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
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Michael.killeavy@powerauthority.on.ca 
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OPA's Counter 
Proposal 

OPA's Ceiling 
Proposal 

Replacement Project Comparison 

Lost Opportunity of 

Sunk Cost Cancelling OGS Capital Cost 

($M) ($M) ($M) Total ($M) 

OPA's Ceiling Proposal $37 $200 $450 $687 

OPA's Counter Proposal $37 $50 $400 $487 

TCE's Proposal $37 $375 $540 $952 

Difference between TCE's and OPA's Counter Proposal $465 

Difference between TCE's and OPA's Ceiling Proposal $265 

$0 $100 $200 $300 $400 $500 $600 $700 $800 $900 $1,000 

in$M 

• Sunk Cost ($M) 

• Lost Opportunity of 
Cancelling OGS ($M) · 

• Capital Cost ($M) 





Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 

. Deborah Langelaan 
April 7, 2011 12:01 PM 
Michael Killeavy 
RE: What did the BOD want? 

Attachments: Board Presentation_April 7 _2011.xlsx 

They still don't understand NRR and wanted another comparison of the gap between TCE's 
proposal vs. OPA' s counter proposal as well as the OPA' s potential ceiling proposal (i.e. how 
high will the OPA go if it had a gun to its head). For the ceiling proposal we used CAPEX of 
$425M and OGS value of $200M. Anshul and I worked on it and came up with the attached graph. 

Deb 

-----Original Message----
From: Michael Killeavy 
Sent: April 7, 2011 11:50 AM 
To: Deborah Langelaan 
Subject: What did the BOD want? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Winding Up of the Oakville 

Generating Station (OGS} Contract 

Board of Directors - For Information 
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Status 

• OPA has made a counter-proposal to the TCE proposal 
of 1 0 March 2011 . 

• Colin and Alex Pourbaix of TCE spoke on the telephone 
on 1 April. TCE rejected the OPA counter-proposal. 

• Colin sent Alex a follow up email asking for TCE to 
specifically describe the issues it has with the OPA 
counter -proposal. 

• We will wait for specific feedback from TCE .. · 
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OPA Counter-Proposal 

NRR 

Net Revenue Requirement 

Financing Assumptions 

Contract Term 

Contract Capacity 

Sunk Cost Treatment 

Gas/Electrical Interconnections 

Capital Expenditures 
(CAP EX) 

Operational Expenditures 

(OPEX) 

Other 

3 

TCE Proposal 

$16,900/MW-month 

Unknown 

20 Years with option to extend for 10 

years or 30 Years 

450MW 

Lump Sum Payment of $37mm 

Payment in addition to the NRR 

$540mm 

Little Visibility 

Assistance/Protection from mitigating 
Planning Act approvals risk 

OPA Counter-Proposal 

$12,500/MW-month 

Assumed 7.5% Cost of Equity, all 
equity project. 

25 Years 

500MW 

Amortize over 25 years- no returns 

Payment in addition to the NRR 

$400mm 

Reasonable 

We would approach Government to 

provide Planning Act approvals 

NRR covers capital costs, financing working _capital, 1returns, fixed 
monthly payment over life of contract. Energy-paid·?~ a.·q_eemed 

will ooerate less than··1o% of the time. 

TCE can finance/leverage how they want to increase NPV of 

L TEP indicates need for peaking generation in K~CG; need at 

least450 MWofsummerpeaking capacity, av~rage_-~f500 MW 
provides additional system flexibility and reduces· NRR Oirper MW 

$37mm currently being audited by Ministry of Finance for 

Precedent- Portlands Energy Centre , Halton Hills ,and NYR. 
Peaking Plant. Paid on a cost recovery basis, i.e. no opportunity to 

charge an additional risk premium on top of active costs. TCE 
estimate is $100mm, ± 20%. 

Our CAPEX based on independent review by our Technical Expert 

and published information on other similar generation facilities; had 
proposed a target cost on CAP EX where increases/decreases are 

shared. 

TCE has given us limited insights into their operating expenses. 

We have used advice from our technical consultant on reasonable 
OPEX 

Precedent- NYR Peaking Plant regulation enacted by the 

province. 

Privileged and Confidential - Pre.pared in Contemplation of Litigation 
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Net Revenue Requirement 

NRR Comparison 

20,000 -,--------------------------------------, 
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~ 10,000 

8,750 

7,500 

6,250 

5,000 +----
SWGT A [20-Year] 

• 
• 

Fixed GD&M 
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Eqv.] · · · 
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PV of Annual Payments Based on NRR 

5 

OPA Contracts Evaluated Cost Comparison 
•Evaluated Cost (COD$/MW) • Evaluated Connection Cost (COD$/MW) 
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Development Risk Mitigation 

Risk Description 

Planning Act Approvals, e.g., 
Interim Control By-Law, Official Plan 
Amendment, Zoning By-Law 
Amendment, etc. 

Development Charges Act charges 
levied 

Building Code Act Permits 

Environmental Assessment Act 
Environmental Screening Process 

Environmental Protection Act 
Certificates of Approval 

Owner 

Ministry of Municipal Affairs and 
Housing 

Ministry of Municipal Affairs and 
Housing 

Ministry of Municipal Affairs and 
Housing 

Ministry of the Environment 

Ministry of the Environment 

Mitigation Strategies 

Exempting regulation similar to that 
which was done for YEC using s. 
62.01(1) of the Act. ' 

There is no power to exempt a . 
developer, but regulation can be passed 
to influence the factors used. 

Exempting regulation can be enacted 
under s. 34(19) of the Act. 

Exempting regulation under Part IV of 
the Act. 

Exempting regulation unders. 175.1(a) 
of the Act aQd/or a regule~tion.to.isl)ue a 
C of A under s. 175.1 (f) of the Act 

6 Privileged and Confidential - Prepared in Contemplation of Litigation ONTARIO 
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Development Risk Mitigation 

Risk Description I Owner 

Ontario Water Resources Act Approvals I Ministry of the Environment 

Ontario Energy Board Act Approvals, I Ontario Energy Board 
e.g., leave to construct for a gas line or an 
electricity transmission line 

Property Rights 

Municipal Act 
Municipal By-Laws e.g., PM2.5 enacted 
pursuant to s. 10 an s. 11 of the Act. 

US EPA will not regulate PM2.5 until at 
least 2013/2014. MOE has no intention of 
regulating in Ontario. 

Ministry of Municipal Affairs and 
Housing/Ministry of the 
Environment · 

Mitigation Strategies 

Exempting regulation. 

Exempting regulation under s. 127(1)(f) of 
the Act can exempt a party from any 
provisions of the Act. 

There is no express statutory authority to 
expropriate land for a generation facility. 
Section 8(4) of the Ministry of Government 
Services Act provides for expropriation for a 
government-related agency. A regulation 
under s. 20(d) of that same Act would be 
required to make the OPA a government
related agency 

Section 451.1 (1) allows for a regulation to 
impose limits on municipal powers, however, 
the regulation is deemed to be revoked after 
18 months. Legislation might be required to 
permanently override a municipal by-law. 

7 
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Development Risk· Mitigation 

Risk Description Owner 

First Nations - Duty to consult TCE/OPNGovernment 

Mitigation Strat~g,ies 

First Nations need to be consulted and 
engaged in the development of the project 
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Possible Outcomes 

Response is Parties Settle 
TCE Responds 

~ Acceptable 

~ 
and KWCG 

Back to the With/Without Peaking Plant 
OPA Negotiation Development 

~ Begins 

OPA 
Counter-
Proposal 

~ TCE Does Not 

~ 
TCE 

~ 
Parties May 

Respond Commences Continue 
Settlement Litigation 
Discussions 

9 
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OGS Contract is Not Terminated 

• It is likely that TCE will commence a lawsuit to recover its OGS sunk 
costs and financial value of the contract. We may proceed to trial or 
settle. 

• Litigation counsel has advised us that we likely will be liable for the 
OGS sunk costs. 

• It is less certain that we would be liable for lost profits under the 
contract and for any claimed residual value. 

• TCE will need to prove its damages vis-a-vis financial value of the 
contract- this may be difficult for it to do. 
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Privileged and Confidential - Prepared in Contemplation of Litigation 

,ONTARIO (I~. 
POWER AUTHORITY (.fl 



OGS Contract is Terminated 

• We will enter into a substantive contract with TCE to develop and 
operate the KWCG peaking plant. 

• We will get a full and final release on all OGS-related claims as part of 
the settlement. 

• The contract will likely have terms that are the same as, or similar to, 
our existing gas-fired generation contracts, e.g., NYR Peaking Contract 

• This will include a termination right in favour of the OPA/TCE if a force 
majeure persists for 2 years. TCE could terminate if the force majeure 
persisted for more than a year. We would need to pay TCE for OGS if 
this happened. 

11 
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Potential Litigation Timeline 

Statement of 
Claim Served 
ontheOPA 

12 

-2 Months -7 Months -8 Months 
-2 years 

I I I , 
,---------------------------------------,--------------------,-----------------------------------------------------~ 

Parties 
exchange 
Pleadings 
(Statement of 
Defence by 
OPA) 

Parties 
complete 
Affidavit of 
Documents 

Examination 
for Discovery 

Privileged and Confidential - Prepared in Contemplation of Litigation 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 

Michael Killeavy 
April 6, 2011 9:36 PM 
JoAnne Butler 
Deborah Langelaan 

Subject: 
Attachments: 

TCE Matter- REVISED BOD Presentation 
OGS_BOD_CM_20110406 v9.pptx 

Importance: High 

Attached is the BOD presentation with a revised description of the TCE proposed contract 
term. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 

Michael Killeavy 
April 6, 2011 9:32 PM 
JoAnne Butler 
Deborah Langelaan 

Subject: TCE Matter- TCE Proposed Contract Term .... 

Importance: High 

JoAnne, 

I checked the TCE Proposal. It says that " ... the Contract will be premised on a 3e year term 
or premised on a 2e year term with a unilateral option for TCE to extend the term of the 

·Contract, on the same terms, conditions and prices, for an additional 1e years." IN our 
discussions TCE seemed to favour the latter. If it had a 1e y option, it would have to have 
calculated it cost recovery over 2e y otherwise the option is really no option. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide st. West, Suite 16ee 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6EI71 (fax) 
416-52EI-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Winding Up of the Oakville 

Generating Station (OGS) Contract 

Board of Directors - For Information 

!!!'S!!!~ 

April 6, 2011 
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Status 

• OPA has made a counter-proposal to the TCE proposal 
of 1 0 March 2011. 

• Colin and Alex Pourbaix of TCE spoke on the telephone 
on 1 April. TCE rejected the OPA counter-proposal. 

• Colin sent Alex a follow up email asking for TCE to 
'··· 

specifically describe the issues it has with the OPAX · 
:_; 

counter -proposal. 

• We will wait for specific feedback from TCE .. 
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OPA Counter-Proposal 

NRR 

Net Revenue Requirement 

Financing Assumptions 

Contract Term 

Contract Capacity 

Sunk Cost Treatment 

Gas/Electrical Interconnections 

Capital Expenditures 

(CAPEX) 

Operational Expenditures 
(OPEX) 

Other 

TCE Proposal 

$16,900/MW-month 

Unknown 

20 Years 

450MW 

lump Sum Payment of $37mm 

Payment in addition to the NRR 

$540mm 

Little Visibility 

Assistance/Protection from mitigating 

Planning Act approvals risk 

OPA Counter~Proposal 

$12,500/MW-month 

Assumed 7.5% Cost of Equity, all 

equity project. 

25 Years 

500MW 

Amortize over 25 years - no returns 

Payment in addition to the NRR 

$400mm 

Reasonable 

We would approach 

provide Planning Act approvals 

Comments 

NRR covers capital costs, financing working .capital,;returns, fixed 
monthly payment over life of contract. 

will 

TCE can finance/leverage how they want to increase. NPV-of 

L TEP indicates need for peaking generation in. KWC.G;-need at 
least 450 MW of summer peaking capacity, avt?iage.i·ot'sop MW 

provides additional system flexibility and reduces NRR On per MW 
basis. 

$37mm currently being audited by Ministry of Finance for 

Precedent- Portlands Energy Centre , Halton Hills ,and NYR 
Peaking Plant. Paid on a cost recovery basis, i.e. no opportunity to 

charge an additional risk premium on top of active_ costs. TCE 

Our CAPEX based on independent review by our Technical Expert 

and published information on other similar generation facilities; had 
proposed a target cost on CAPEX where increases/decreases are 

shared. 

TCE has given us limited insight~ into their operating expenses. 
We have used advice from our technical.consultanto~·reasonable 

Precedent- NYR Peaking Plant regulation enacted by the 

province. 
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Net Revenue Requirement 

NRR Comparison 

20,000 -,------------------------------~--------, 

-

18,750 

17,500 

16,250 

15,000 . 

~ 13,750 .... 
~ 12,500 

0:: 0:: 11,250 

2:. 10,000 

8,750 

7,500 

6,250 

5,000 +----' 

Fixed GD&M 

• Interconnection 
• PlantNRR 

SWGTA [20-Year] NYR [20-Year] TCE-Offer [20-Year] OPA-Counter [20-Year 
Eqv.] 
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PV of Annual Payments Based on NRR 

5 

OPA Contracts Evaluated Cost Comparison 
• Evaluated Cost (COD$/MW) • Evaluated Connection Cost (COD$/MW) 

3.000 ,----------------------------------, 

~ 
~ 2.000 -~ 
yt --c 

Q) 

E 
~ 1.000 

c.. 
t:: 
0 
c. 
c. 
::I 
en 

0.000 +-___J 
Portlands Oakville TCE Offer Feb 2011 

Privileged and Confidential - Prepared in Contemplation of Litigation 

York OPA Counter Mar 
2011 

ONTA.RIO~· · 
POWERAUT;HORITY . -



Development Risk Mitigation 

Risk Description Owner Mitigation Strategies 

' ··. 

Planning Act Approvals, e.g., Ministry of Municipal Affairs and Exempting regulation similar to that 
Interim Control By-Law, Official Plan Housing which was done for YECusing s. 
Amendment, Zoning By-Law 62.01(1) of the Act. 
Amendment, etc. 

Development Charges Act charges Ministry of Municipal Affairs and There is no power to exempt ~ · 
levied Housing developer, but regulation can ·be passed 

to influence the factors used. 

Building Code Act Permits Ministry of Municipal Affairs and Exempting regulation can be enacted 
Housing under s. 34(19) of the Act. 

Environmental Assessment Act Ministry of the Environment Exempting regulation under Part IV of 
Environmental Screening Process the Act. 

Environmental Protection Act Ministry of the Environment ·Exempting regulation under s. 175.1 (a) 
Certificates of Approval of the Act and/or a regulation to issue a 

C of A under s. 175.1 (f) of the Act 



Development Risk Mitigation 

Risk Description I Owner 

Ontario Water Resources Act Approvals I Ministry of the Environment 

Ontario Energy Board Act Approvals, I Ontario Energy Board 
e.g., leave to construct for a gas line or an 
electricity transmission line 

Property Rights 

Municipal Act 
Municipal By-Laws e.g., PM2.5 enacted 
pursuant to s. 10 an s. 11 of the Act. 

US EPA will not regulate PM2.5 until at 
least 2013/2014. MOE has no intention of 
regulating in Ontario. 

Ministry of Municipal Affairs and 
Housing/Ministry of the 
Environment 

Mitigation Strategies 

Exempting regulation. 

Exempting regulation under s. 127(1)(f) of 
the Act can exempt a party from any 
provisions of the Act. 

There is no express statutory authority to 
expropriate land for a generation facility. 
Section 8(4) of the Ministry of Government 
Services Act provides for expropriation for a 
government-related agency. A regulation 
under s. 20(d) of that same Act would be 
required to make the OPA a government
related agency 

Section 451.1 (1) allows for a regulation to 
impose limits on municipal powers, however, 
the regulation is deemed to be revoked after 
18 months. Legislation might be required to 
permanently override a municipal by-law. 
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Development Risk Mitigation 

Risk Description Owner 

First Nations - Duty to consult TCE/OPA/Government 

Mitigation Strategies· 

First Nations need to be consulted and 
engaged in the development of the project 

ONTARIO' 
POWERAUTHORITY Lf 8 
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Possible Outcomes 

Response is Parties Settle 
TCE Responds 

~ Acceptable 

~ 
and KWCG 

Back to the With/Without Peaking Plant 
OPA Negotiation Development 

~ Begins 

OPA 
Counter-
Proposal 

~ TCE Does Not 

~ 
TCE 

~ 
Parties May 

Respond Commences Continue 
Settlement Litigation 
Discussions 
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OGS Contract is Not Terminated 

• It is likely that TCE will commence a lawsuit to recover its OGS sunk 
costs and financial value of the contract. We may proceed to trial or 
settle. 

• Litigation counsel has advised us that we likely will be liable for the 
OGS sunk costs. 

• It is less certain that we would be liable for lost profits under the 
contract and for any claimed residual value. 

• TCE will need to prove its damages vis-a-vis financial value of the 
contract- this may be difficult for it to do. 
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OGS Contract is Terminated 

• We will enter into a substantive contract with TCE to develop and 
operate the KWCG peaking plant. 

• We will get a full and final release on all OGS-related claims as part of 
the settlement. 

• The contract will likely have terms that are the same as, or similar to, 
our existing gas-fired generation contracts, e.g., NYR Peaking Contract. 

• This will include a termination right in favour of the OPA/TCE if a force 
majeure persists for 2 years. TCE could terminate if the force majeure 
persisted for more that a year. We would need to pay TCE for OGS if 
this happened. 

11 
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' : 

Potential Litigation Timeline i: 

' .,. 

-2 Months -7 Months -8 Months 
-2 years 

Statement of 
Claim Served 
on the OPA 

I I I , 

12 

Parties 
exchange 
Pleadings 
(Statement of 
Defence by 
OPA) 

Parties 
complete 
Affidavit of 
Documents 

Examination 
for Discovery 

Privileged and Confidential - Prepared in Contemplation of Litigation 
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Aleksandar Kojic 

From: Michael Killeavy 
Sent: April 6, 2011 9:37AM 
To: JoAnne Butler 
Subject: 
Attachments: 

RE: Update 
OGS_BOD_CM_20110406 v7.pptx 

I added it into the last bullet point. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

-----Original Message----
From: JoAnne Butler 
Sent: April ·6, 2011 9:35 AM 
To: Michael Killeavy 
Subject: Re: Update 

Ok, good ... just one question, if they terminate due to Force Majeure, are they entitled to 
any monies? Thanks ... 

JCB 

Original Message 
From: Michael Killeavy 
Sent: Wednesday, April 06, 2011 09:23 AM 
To: JoAnne Butler 
Cc: Manuela Moellenkamp 
Subject: RE: Update 

Here it is electronically. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

1 



-----Original Message----
From: JoAnne Butler 
Sent: April 6, 2011 9:22 AM 
To: Michael Killeavy 
Cc: Manuela Moellenkamp 
Subject: Update 

I won't be in by ten ... go ahead with sending on presentation ... 

Have contractor ..• no door •.. waiting for door ..• 

JCB 

2 



Winding Up of the Oakville 

Generating Station (OGS) Contract 

Board of Directors- For Information 

ONTARIO·' 
POWERAUT,HORITY (/1 

April 6, 2011 

Privileged and Confidential - Prepared in Contemplation of Litigation 



Status 

• OPA has made a counter-proposal to the TCE proposal 
of 1 0 March 2011. 

• Colin and Alex Pourbaix of TCE spoke on the telephone 
on 1 April. TCE rejected the OPA counter-proposal. 

• Colin sent Alex a follow up email asking for TCE to: 
specifically describe the issues it has with the op~,: 
counter-proposal. ::'. 

, .. 

• We will wait for specific feedback from TCE . 
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OPA Counter-Proposal 

NRR 
Net Revenue Requirement 

Financing Assumptions 

Contract Term 

Contract Capacity 

Sunk Cost Treatment 

Gas/Electrical Interconnections 

Capital Expenditures 
(CAPEX) 

Operational Expenditures 
(OPEX) 

Other 

TCE Proposal 

$16,900/MW-month 

Unknown 

20 Years 

450MW 

Lump Sum Payment of $37mm 

Payment in addition to the NRR 

$540mm 

Little Visibility 

Assistance/Protection from mitigating 
Planning Act approvals risk 

OPA Counter-Proposal 

$12,500/MW-month 

Assumed 7.5% Cost of Equity, all 
equity project. 

25 Years 

500MW 

Amortize over 25 years- no returns 

Payment in addition to the NRR 

$400mm 

Reasonable 

provide Planning Act approvals 

NRR covers capital costs, financing working capital, returns, fixed 
monthly payment over life of contract. Energy.paid on.a deemed 

this olant will ooerate less thaO 

TCE can finance/leverage how they want to increase NPV of 

term. 

LTEP indicates need for peaking generation in KWCG; need at 
least 450 MW of summer peaking capacity, average of500 MW 
provides additional system flexibility and redu?es.NRR on· per MW 

$37mm currently being audited by Ministry of Finance for 

Precedent- Portlands Energy Centre and NYR Peaking Plant. 
Paid on a cost recovery basis, i.e. no opportunity tO charge an 
additional risk premium on top of active costs. TCE estimate is 

Our CAP EX based on Independent review by our Technical Expert 
and published information on other similar generation facilities; had 
proposed a target cost on CAPJ;:X where increases/decreases are 
shared. 

TCE has given us limited insights into their operating expenses. 
We have used advice from our technical consultant on- reasonable 
OPEX estimates. 

Precedent- NYR Peaking Plant regulation enacted by the 
province. 

3 Privileged· and Confidential - Prepared in Contemplation of Litigation 



Net Revenue Requirement 

NRR Comparison 

20,000 ,----------------------------------,--------, 

-

18,750 

17,500 

16,250 

15,000 

~ 13,750 ..... 
~ 12,500 

0::: 0::: 11,250 

~ 10,000 

8,750 

7,500 

6,250 

5, 000 +--___.J 
SWGTA [20-Year] 

• 
• 

Fixed GD&M 
Interconnection 
Plant NRR 

NYR [20-Year] TCE-Offer [20-Year] OPA-Counter (20"Year OPA:Counter (25-Year] 
Eqv.] 
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PV of Annual Payments Based on NRR 

CPA Contracts Evaluated Cost Comparison 
• Evaluated Cost (COD$/MW) • Evaluated Connection Cost (COD$/MW) 

3.000 .----------------------------------, 

§' 
:!: 2.000 -:!: 
~ ---s:::: 
Q) 

E 
~ 1.000 

c.. 
t:: 
0 
c. 
c. 
::s 
en o.ooo +--

Portlands Oakville TCE Offer Feb 2011 York OPA Counter Mar 

2011 . e, 
ONTARIO• 
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Development Risk Mitigation 

Risk Description 

Planning Act Approvals, e.g., 
Interim Control By-Law, Official Plan 
Amendment, Zoning By-Law 
Amendment, etc. 

Development Charges Act charges 
levied 

Building Code Act Permits 

Environmental Assessment Act 
Environmental Screening Process 

Environmental Protection Act 
Certificates of Approval 

Owner 

Ministry of Municipal Affairs and 
Housing 

Ministry of Municipal Affairs and 
Housing 

Ministry of Municipal Affairs and 
Housing 

Ministry of the Environment 

Ministry of the Environment 

Mitigation Strat~gies 

~ ' ' 

Exempting regulation silpi!ar to that 
which was done for YEC. using s. 
62.01(1)oftheAct. ' ' 

i' 

There is no power to eXE;JIJ}pt·a 
developer, but regulation bmbe passed 
to influence the factors used. 

Exempting regulation can be enacted 
under s. 34(19) of the Act. 

Exempting regulation under Part IV of 
the Act. 

Exempting regulation under s. 175.1 (a) 
of the Act and/or a regul.ation to issue a 
C of A under s. 175.1 (f) ofthe Act 
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Development Risk Mitigation 

Risk Description I Owner 

Ontario Water Resources Act Approvals I Ministry of the Environment 

Ontario Energy Board Act Approvals, I Ontario Energy Board 
e.g., leave to construct for a gas line or an 
electricity transmission line 

Property Rights 

Municipal Act 
Municipal By-Laws e.g., PM2.5 enacted 
pursuant to s. 10 an s. 11 of the Act. 

US EPA will not regulate PM2.5 until at 
least 2013/2014. MOE has no intention of 
regulating in Ontario. 

Ministry of Municipal Affairs and 
Housing/Ministry of the 
Environment 

Mitigation Strategies 

Exempting regulation. 

Exempting regulation unders. 127(1)(f) of 
the Act can exempt a party from any 
provisions of the Act. 

There is no express statutory authority to 
expropriate land for a generation facility. 
Section 8(4) of the Ministry of Government 
Services Act provides for expropriation for a 
government-related agency. A regulation 
under s. 20(d) of that same Ad would be 
required to make the OPA a government
related agency 

Section 451.1 (1) allows for a regulation to 
impose limits on municipal powers, however, 
the regulation is deemed to be .revoked after 
18 months. Legislation might be. required to 
permanently override a municipal bY-law.· 
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Development Risk Mitigation 

Risk Description Owner 

First Nations - Duty to consult TCE/OPNGovernment 

Mitigation Strategies 

First Nations need to be consulted and 
engaged in the development of the project 

8 
Privileged and Confidential - Prepared in Contemplation of Litigation 

ONTARIO,, 
POWERAUTHORlTY (.! 



Possible Outcomes 

Response is Parties Settle 
TCE Responds 

~ Acceptable 

~ 
andKWCG 

Back to the With/Without Peaking Plant 
OPA Negotiation Development 

~ Begins 

OPA 
Counter-
Proposal 

~ TCE Does Not 

~ 
TCE 

~ 
Parties May 
Continue Respond Commences 
Settlement Litigation 
Discussions 
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OGS Contract is Not Terminated 

• It is likely that TCE will commence a lawsuit to recover its OGS sunk 
costs and financial value of the contract. We may proceed to trial or 
settle. 

• Litigation counsel has advised us that we likely will be liable for the . 
OGS sunk costs. 

• It is less certain that we would be liable for lost profits under the 
contract and for any claimed residual value. 

• TCE will need to prove its damages vis-a-vis financial value of the 
contract- this may be difficult for it to do. 
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OGS Contract is Terminated 

• We will enter into a substantive contract with TCE to develop and 
operate the KWCG peaking plant. 

• We will get a full and final release on all OGS-related claims as part of 
the settlement. 

• The contract will likely have terms that are the same as, or similar to, 
our existing gas-fired generation contracts. 

• This will include a termination right in favour of the OPA/TCE if a force 
majeure persists for 2 years. TCE could terminate if the force majeure 
persisted for more that a year. We would need to pay TCE for OGS if 
this happened. 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
AprilS, 201110:21 AM 
Ben Nuque 

Attachments: OGS_BOD_CM_2011 0406 v7.pptx; NRR-Comparison-OPA-Presentation-OPA_Mar_30 
v2.xls 

Enjoy. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 {FAX) 

1 





Winding Up of the Oakville 

Generating Station (OGS) Contract 

Board of Directors - For Information 

ONTARIO' 
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Status 

• OPA has made a counter-proposal to the TCE proposal 
,, 

of 10 March 2011. 

• Colin and Alex Pourbaix of TCE spoke on the telephone 
on 1 April. TCE rejected the OPA counter-proposal. 

• Colin sent Alex a follow up email asking for TCE tq 
specifically describe the issues it has with the OP~ · 
counter-proposaL · !: . 

• We will wait for specific feedback from TCE. 
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OPA Counter-Proposal 

TCE Proposal 

NRR 
Net Revenue Requirement 

$16,900/MW-month 

Financing Assumptions Unknown 

Contract Term 20 Years 

Contract Capacity I 450 MW 

Sunk Cost Treatment I Lump Sum Payment of $37mm 

Gas/Electrical Interconnections I Payment In addition to the NRR 

Capital Expenditures 
(CAPEX) 

Operational Expenditures 
(OPEX) 

Other 

$540mm 

Little Visibility 

Assistance/Protection from mitigating 
Planning Act approvals risk 

OPA Counter·Proposal 

$12,500/MW-month 

Assumed 7.5% Cost of Equity, all 
equity project. 

25 Years 

500MW 

Amortize over 25 years - no returns 

Payment in addition to the NRR 

$400mm 

Reasonable 

provide Planning Act approvals 

Comments 

NRR covers capital costs, financing working capital, returns, fixed 
monthly payment over life of contract. Energy paid on a. deemed 

this 

TCE can finance/leverage how they want to increase NPV of 

l TEP indicates need for peaking generation in KWCG; need at 
least 450 MW of summer peaking capacity, average. of 500 MW 
provides additional system flexibility and reduces NRR on per MW 
basis. 

$37mm currently being audited by Ministry of Finance for 
substantiation and reasonableness. 

Precedent - Portlands Energy Centre and NYR Peaking Plant. 
Paid on a cost recovery basis, i.e. no opportunity to charge an 
additional risk premium on top of active costs. TCE estimate Is 

±20%. 

Our CAPEX based on independent review by our Technical Expert 
and published information on other similar generation facilities; had 

TCE has given us limited insights into their operating expenses. 
We have used advice from our technical consultant on reasonable 

Precedent- NYR Peaking Plant regulation enacted by the 
province. 

3 Privileged and Confidential - Prepared in Contemplation of Litigation 



Net Revenue Requirement 

NRR Comparison 

20,000 -,-------------------------------c--------, 

-

18,750 

17,500 

16,250 

15,000 

~ 
1.0 13,750 ..... 
0 N 12,500 

0::: 0::: 11 ,250 

~ 10,000 

8,750 

7,500 

6,250 

5,000 -L-
SWGTA [20-Year] 

• 
• 

Fixed GD&M 
Interconnection 
Plant NRR 

NYR [20-Year] TCE-Offer [20-Year] CPA-Counter [20-Year 
Eqv.] 

OP;i.-Counter [25-Year] 
' 
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PV of Annual Payments Based on NRR 

OPA Contracts Evaluated Cost Comparison 
• Evaluated Cost (COD$/MW) • Evaluated Connection Cost (COD$/MW) 

3.000 .,---------------------------------, 

§' 
:E 2.000 -:E 
~ --s:::: 
Cl) 

E 
~ 1.000 

c.. 
~ 
0 
0. 
0. 
:::s 
en 

0.000 -1--
Portlands Oakville TCE Offer Feb 2011 York 
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Development Risk Mitigation 

-:- . . 
Risk Description Owner Mitigation Strategies ,, 

: 
i' 

Planning Act Approvals, e.g., Ministry of Municipal Affairs and Exempting regulation similar to that 
Interim Control By-Law, Official Plan Housing which was done for YEC using s. 
Amendment, Zoning By-Law 62.01(1) of the Act. 
Amendment, etc. 

. ... 
,, •' 

Development Charges Act charges Ministry of Municipal Affairs and There is no power to exempt a 
levied Housing developer, but regulatioh can be passed 

to influence the factors used. 

Building Code Act Permits Ministry of Municipal Affairs and Exempting regulation can be enacted 
Housing under s. 34(19) of the Act. 

Environmental Assessment Act Ministry of the Environment Exempting regulation under Part IV of 
Environmental Screening Process the Act. 

.. 

Environmental Protection Act Ministry of the Environment Exempting regulation under s. 175.1 (a) 
Certificates of Approval of the Act and/or a regul~tion to issue a 

C of A under s. 175.1 (f) of the Act 
... 



Development Risk Mitigation 

Risk Description 

Ontario Water Resources Act Approvals 

Ontario Energy Board Act Approvals, 
e.g., leave to construct for a gas line or an 
electricity transmission line 

Property Rights 

Municipal Act 
Municipal By-Laws e.g., PM2.5 enacted 
pursuant to s. 10 an s. 11 of the Act. 

US EPA will not regulate PM2.5 until at 
least 2013/2014. MOE has no intention of 
regulating in Ontario. 

Owner 

Ministry of the Environment 

Ontario Energy Board 

Ministry of Municipal Affairs and 
Housing/Ministry of the 
Environment 

Mitigation Strategies 

Exempting regulation. 

Exempting regulation under s. 127(1)(f) of 
the Act can exempt a party from any 
provisions of the Act. 

There is no express statutory authority to 
expropriate land for a generation facility. 
Section 8(4) of the Ministry of Government 
Services Act provides for expropriation for a 
government-related agency. A regulation 
under s. 20(d) of that same Act would be 
required to make the OPA a government
related agency 

Section 451.1 (1) allows for a regulation to 
impose limits on municipal powers, however, 
the regulation is deemed to be revoked after 
18 months. Legislation might be required to 
permanently override a mlmicipal by-law. · 

7 
Privileged and Confidential - Prepared in Contemplation of Litigation 



Development Risk Mitigation 

Risk Description Owner 

First Nations - Duty to consult · TCE/OPA!Governrnent 

Mitigation Strategi.es 

First Nations need to be consulted and 
engaged in the development of the project 

8 
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Possible Outcomes 

Response is Parties Settle 
TCE Responds 

~ Acceptable 

~ 
and KWCG 

Back to the With/Without Peaking Plant 
OPA Negotiation Development 

~ Begins 

OPA 
Counter-
Proposal 

~ TCE Does Not 

~ 
TCE 

~ 
Parties May 
Continue Respond Commences 
Settlement Litigation 
Discussions 
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OGS Contract is Not Terminated 

• It is likely that TCE will commence a lawsuit to recover its OGS sunk 
costs and financial value of the contract. We may proceed to trial or 
settle. 

• Litigation counsel has advised us that we likely will be liable for the 
OGS sunk costs. 

• It is less certain that we would be liable for lost profits under the 
contract and for any claimed residual value. 

• TCE will need to prove its damages vis-a-vis financial value ofthe 
contract- this may be difficult for it to do. 

10 
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OGS Contract is Terminated 

• We will enter into a substantive contract with TCE to develop and 
operate the KWCG peaking plant. 

• We will get a full and final release on all OGS-related claims as part of 
the settlement. 

• The contract will likely have terms that are the same as, or similar to, 
our existing gas-fired generation contracts. 

• This will include a termination right in favour of the OPAITCE if a force 
majeure persists for 2 years. TCE could terminate if the force majeure 
persisted for more that a year. We would need to pay TCE for OGS if 
this happened. 
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' 

SWGTA NYR [20· TCE·Offer [20· • - . 
[20-Year] Year] Year] ~~--·~! 

1. Plant NRR (2015$) 17,417 10,090 15,096 
2. Fixed GD&M-Portion (2015$) 0 2,327 1,804 
3. CAPEX·Adder (2015$) 0 0 377 
4. Connection-Adder (2015$) 0 0 1,190 

Under the deck (Time Value of Money TVM) 
coD·Year · 2013 2012 · 2015 2015 
NRR (COD$) 17,277 9,998 
Index 20% 15% 
NRR Index Adjustment (2015$) 140 92 
GD&M (COD$) - 812 
GD&M Index Adjustment (2015$) - , __ · .:·· ·. t 

CPA-Counter 
[25-Year] 

201-5 
SWGTA 
NYR 

Confirm with OPA that NYR GD&M total is $2,327 

2012 

9,998 
812 

20.13 
17,277 
10,028 

814 

.2014 
17,346 
10,059 

817 

201.5 
17,417 
10,090 

819 

Adj. 
140 
92 

7 

---------------------------------------------------------------------------------------------------------
Notes: 

• 1. Index adjustment is as per OPA contract 
2. Assumed Connection Adder of 80M for offers/counter offers 
3. Assumed Fixed GD&M of $1 0.82M, flow-thru charge, for offers/counter offers 
4. Corrected NRR and Connection-Adder from 25-Year to 20-Year equivalent 

SWGTA [20-Year] NYR [20-Year] TCE-Offer [20-Year] CPA-Counter [20-Year Eqv.] CPA-Counter [25-Year] 





Aleksandar Kojic 

From: 
Sent: 

Deborah Langelaan 
AprilS, 2011 11:31 AM 

To: 
Cc: 

'Rocco Sebastiana (rsebastiano@osler.com)'; 'Elliot Smith (esmith@osler.com)' 
Michael Killeavy; 'Paul Ivanoff (pivanoff@osler.com)' 

Subject: FW: Email Response from Alex Pourbaix 

Sensitivity: Confidential 

Rocco and Elliot; 

· ·Please see TCE's response below to Colin's e-mail from Monday. 

Deb 

Deborah Langelaan I Manager, Natural Gas Projects I OPA I 
Suite 1600-120 Adelaide St. W. I Toronto, ON MSH 1Tll 
T: 416.969.6052 I F: 416.967.19471 deborah.Jangelaan@powerauthority.on.ca 1 

From: JoAnne Butler 
Sent: April6, 201111:27 AM 
To: Irene Mauricette; Michael Lyle; Michael Killeavy; Kristin Jenkins; Deborah Langelaan; Susan Kennedy 
Cc: Brett Baker 
Subject: Re: Email Response from Alex Pourbaix 
Sensitivity: Confidential 

We will discuss this internally this aft and be prepared to talk to the Board about this at five. It is very timely. That will 
still give us time to respond to Alex by their end of day. 

I certainly know what my initial reaction is ... 

JCB 

From: Irene Mauricette 
Sent: Wednesday, April 06, 2011 11:20 AM 
To: JoAnne Butler; Michael Lyle; Michael Killeavy; Kristin Jenkins 
Cc: Brett Baker 
Subject: FW: Email Response from Alex Pourbaix 

FYI. ... deaclline for response end of day today ..... 

From: Linda Lee [mailto:linda lee@transcanada.com] On Behalf Of Alex Pou.rbaix 
Sent: April 6, 201110:31 AM 
To: Colin Andersen 
Subject: Email Response from Alex Pourbaix 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Colin, 

1 



Thank you for your email. I appreciate your ·invitation to continue discussions between our respective teams. 
However,! think we have to acknowledge that after six months of discussions, the size of the gap between us is 
too large for the teams to bridge. 

TransCanada tabled a proposal with the OPA that is technically achiev!(ble (including the. seasonally adjusted 
capacities), offers the OPA a lowerNRRpaymentthan the one they were obligated to pay under the SW-GTA 
contract, and contained a $125 million concession on TransCanada's anticipated value under that contract. 
Finally, our proposal offered the OPA the full benefit of any capital cost reductions identified during the 
development of the project. Simply put, we want to build the less expensive, smaller, more responsive power 
plant required in your Long Term Energy Plan instead of taking legal action to recover our costs and damages 
from the SW-GTA project cancelled by the Minister. 

Your team's counter-proposal is not technically achievable, provides for a negative value for Trans Canada, 
strips TransCanada of our ability to recover reasonable damages including the anticipated value of the SW
GTA contract in the event that permitting is not achievable and seeks to have TransCanada provide a 4% loan 
for 25 years to the OPA for TransCanada's sunk costs on the Oakville project. 

TransCanada stands behind its proposal sent to the OPA several weeks ago. We are prepared to work with the 
OP A or the government directly to finalize that agreement. Our proposal represents a reasonable and 
achievable compromise for the unilateral cancellation of our SW-GTA project that avoids a much more costly 
litigation. 

Please let me know by the end of the day today whether the OP A accepts our proposal or whether we will have 
to pursue other means to recover our costs and damages referenced in your letter confirming cancellation of the 
SW-GTA project. 

Regards, 

Alex Pourbaix 
President, Energy & Oil Pipelines 

Linda Lee 
Executive Assistant 
TransCanada 
450- 1 Street, SW 
Calgary, AB T2P SH1 
Ph: (403) 920-2106 
Fx: (403) 920-2410 

This electronic message and any attached documents are intended only for the named addressee(s). This 
communication from TransCanada may contain information that is privileged, confidential or otherwise 
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization. 
If you have received this message in error, please notifY the sender immediately and delete the original 
message. Thank you. 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 

Michael Killeavy 
April6; 201112:34 PM 
Michael Lyle 
Susan Kennedy 

Subject: FW: TCE Matter- Proposed Email Message Follow-up to Telephone Call With Alex Pourbaix 
ofTCE .... 

Attachments: RE: TCE Matter - Email Response to Alex Pourbaix ... 

Importance: High 

Here is the original email response that I drafted. Attached is litigation counsel's edits. 

Colin made a couple of minor changes, which I will forward to you under separate cover. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Michael Killeavy 
Sent: April1, 2011 3:50PM 
To: Susan Kennedy; Sebastiane, Rocco; Smith, Elliot 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - Proposed Email Message Follow-up to Telephone Call With Alex Pourbaix of TCE .... 
Importance: High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Colin and Alex Pourbaix spoke on the telephone this morning. Colin has asked me to prepare a follow-up email 
addressing several points that Alex raised during the telephone call. My proposed email is below: 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

CONFIDENTIAL & WITHOUT PREJUDICE 

Alex, 

Thank you for taking the time to speak with me this morning. I wish to reiterate that the OPA proposal was made in 
good faith and we are sorry to learn from you that it is unacceptable to TCE. During the conversation you raised a 
number of matters to which I would like to respond directly. 

We have conducted our own analysis of the CAP EX for the peaking plant and we believe that the estimate that you are 
proposing is rather high. Your team has not been completely transparent with us about how you arrived at your CAP EX 

1 



build up so we have undertaken some independent costing and referred to independent experts for their advice. All of 
these sources indicate to us that the CAPEX for a peaking plant like the one we are discussing ought to be around 
$750,000/MW, excluding gas and electrical interconnection costs. In order to bridge the divide between your team and 
our team we proposed a target costing mechanism, which would provide for the adjustment of the NRR up or down 
based on tlie actual CAP EX upon achieving Commercial Operation. We think that this is a reasonable way forward and 
provide both TCE and the OPA with an incentive to control CAPEX. 

With regard to the 500 MW contract capacity, I think it is important to point out that this is an average annual contract 
capacity. At a meeting held on 25 January 2011 where your team presented your CAPEX estimate to our team, TCE 
indicated a 540 MW ISO rating for the combustion turbines. We thought a 500 MW Contract Capacity on average was 
achievable. TCE is free to nominate seasonal capacities for the combustion turbines, and we would expect that the 
summer season contract capacity would be lower than the contract capacity in the winter season. There is an IESO 
requirement for 500 MW of capacity at 35 degree Celsius, and we recognize that this isn't likely achievable. We're 
happy to contact the IESO to see if this can be relaxed. 

You also raised an issue with the computation of the net present value ("NPV") of cash flows to TCE. We did this 
computation on an after-tax basis, and we did our modelling on the basis of an all-equity investment and only 
considered the cash flows generated by the proposed facility during the 25 year contract term. We took this approach 
because we did not want to impose a capital structure on you for the investment in the facility, any addition of debt to 
the capital structure will only serve to increase the NPV as your cost of capital decreases with increasing leverage. 

You raised a concern about the residual value of the OGS not being accounted for in the NPV analysis. This is actually 
consistent with the treatment of the OGS plant and its NRR. We maintain that the value of the plant at the end of the 
contract term is speculative. The residual value ofthe OGS was not built into the NRR for the OGS. We see no reason 
whatsoever why we should crystallize this speculative value by building it into a certain cash flow stream from the NRR 
for the K-W plant. Our position is that, as with the OGS, the residual value of the K-W peaking facility is to TCE account. 
TCE can make of it what it wishes and value it as it wishes. We think that a plant with peaking capability affords the 
system with a great deal of flexibility, which will have real value in the future. 

It is hard for us to land on a NPV for the K-W plant without knowing how TCE values the residual value and what capital 
structure TCE proposes to use for the K-W plant, consequently our team stayed silent on any specific NPV for the K-W 
plant. 

I believe that there is continued value in our two teams continuing to discuss the differences we have in the hope that 
we might successfully bridge the gaps and come to a settlement and wind up the OGS contract. 

Colin 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

1 appreciate your comments on ths proposed response back. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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Aleksandar Kojic 

From: 
Sent: 

Smith, Elliot [ESmith@osler.com] 
April 4, 2011 4:20 PM 

To: Michael Killeavy 
Cc: Deborah Langelaan; Sebastiane, Rocco 
Subject: RE: TCE Matter - Email Response to Alex Pourbaix ... 
Attachments: #20380047v2_LEGAL_1_- Draft email to A Pourbaix (Osier Draft).doc; blackline.pdf 

Michael, 
Further to your request, please find attached a blackline showing our proposed revisions. If 
you have any questions about any of the changes, please let us know. 

Elliot 

Elliot Smith 
Associate 

416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 58, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 1B8 

osler.com 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Monday, April 84, 2811 2:46 PM 
To: Smith, Elliot 
Cc: Deborah Langelaan 
Subject: TCE Matter- Email Response to Alex Pourbaix ••. 

*** Privileged and Confidential - Prepared in Contemplation of Litigation *** 

Colin wants to send the email. Can you suggest any edits? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

******************************************************************** 
1 



This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Alex, 

Thank you for taking the time to speak with me last Friday. I wish to reiterate that the OPA 
proposal was made in good faith and we are sorry to learn from you that it is unacceptable to 
TCE. During the conversation you raised a number of matters to which I would like to respond 
directly. 

With regard to the 500 MW contract capacity, I think it is important to point out that this is an 
annual average contract capacity. At a meeting held on 25 January 2011 where your team 
presented your CAPEX estimate to our team, TCE indicated a 540 MW ISO rating for the 
combustion turbines. We thought a 500 MW annual average contract capacity was achievable. 
We invited TCE to nominate seasonal capacities for the combustion turbines, and we would 
expect that the summer season contract capacity would be lower than the contract capacity in the 
winter season. There is an IESO requirement for 500 MW of capacity at 3 5 degrees Celsius, and 
we recognize that this may not be achievable using the current turbines. We are happy to contact 
the IESO to understand how much flexibility there is on this requirement. 

You also raised an issue with the computation of the net present value (NPV) of cash flows to 
TCE. We did this computation on an after-tax basis, and we did our modelling on the basis of an 
all-equity investment and only considered the cash flows generated by the proposed facility 
during the 25 year contract term. We took this approach because we did not want to impose or 
assume a capital structure on TCE for the investment in the facility. Any addition of debt to the 
capital structure will only serve to increase the NPV as we would expect the cost of capital to 
decrease with increasing leverage. 

You raised a concern about the residual value of the OGS not being accounted for in the NPV 
analysis. We worked with our advisors to determine the appropriate NPV of the OGS contract, 
taking into account the applicable risks and appropriate discount rates and built this into the NRR 
in our proposal. As with OGS, the residual value of the K-W peaking facility would be to TCE's 
account. We think that a plant with peaking capability affords the system with a great deal of 
flexibility, which will continue to have real value in the future. 

It is impossible for us to specify TCE's NPV for the K-W plant without knowing how TCE 
values the residual value and what capital structure TCE proposes to use for the K-W plant, 
consequently our team stayed silent on any specific NPV for the K-W plant. 

I believe that there is continued value in our two teams continuing to discuss the differences we 
have in the hope that we might successfully bridge the gaps and resolve the issues between us. 

Sincerely, 

Colin 

LEGAL_I:20380047.2 





PRIVILEGED. CONFIDENTIAL AND WITHOUT PREJUDICE 

Alex, 

Thank you for taking the time to speak with me tllis meminglast Friday. I wish to reiterate that the 
OPA proposal was made in good faith and we are sorry to learn from you that it is unacceptable to 
TCE. During the conversation you raised a number of matters to which I would like to respond 
directly. 

We have eenEiuetea eHr ewn analysis eftlle CAPEX fer tile 13eaking 13lant ana we eelie>;e that the 
estimate that yeH are j3rej3esing is rather high. YeHF team has net seen eemj3letely trans13arent with 
HS aeeHt hew yeH arrive& at yeHr CAPEX eHila Hfl se we have Hnaertalren seme inaej3enaent 
eesting ana refeHea te ina6j3enaent eJ(}lerts fer their allviee. All efthese semees inaieate te Hs that 
the CAPBX fer a 13eaking 13lant like the ene we are aiseHssing eHght te ae areHna $759,999/MW, 
Bll6lHaing gas ana eleetrieal intereenneetien eests. Jn eraer te ariage the aiviae between yeHr team 
ana eHF team we 13rej3esea a target eesting meehanism, whish weHla 13reviae fer the aEljHstment ef 
the J>l=RR Hfl er aswn easea en tile aerual GAPEX Hj3en aehieving Cemmereia! Oj3eratien. We 
think that this is a reasenaale way ferwara ana 13re';iae aeth TCE ana the OW. with an ineentive te 
eentrel c.m. 

With regard to the 500 MW contract capacity, I think it is important to point out that this is an 
annual average atlffilal contract capacity. At a meeting held on 25 January 2011 where your team 
presented your CAPEX estimate to our team, TCE indicated a 540 MW ISO rating for the 
combustion turbines. We thought a 500 MW Centraet Ca13aeity enannual average contract 
capacitv was achievable. We invited TCE is !Fee to nominate seasonal capacities for the 
combustion turbines, and we would expect that the summer season contract capacity would be 
lower than the contract capacity in the winter season. There is an IESO requirement for 500 MW 
of capacity at 35 degree~ Celsius, and we recognize that this isn't likelymay not be achievable 
using the current turbines. We're are happy to contact the IESO to see if this ean be 
relaJ<eaunderstand how much flexibilitv there is on this requirement. 

You also raised an issue with the computation of the net present value ("NPV") of cash flows to 
TCE. We did this computation on an after-tax basis, and we did our modelling on the basis of an 
all-equity investment and only considered the cash flows generated by the proposed facility during 
the 25 year contract term. We took this approach because we did not want to impose or assume a 
capital structure on yooTCE for the investment in the facility,-, aAny addition of debt to the capital 
structure will only serve to increase the NPV as ~e would expect the cost of capital 
aeereasesto decrease with increasing leverage. 

You raised a concern about the residual value of the OGS not being accounted for in the NPV 
analysis. This is aerually eensistant Viith the treatment ef the OGS j3lant ana its J>lRR. We 
maintain that the va!He ef tile j3lant at the en a ef the eentraet term is SfleeHlative. The residual 
valHe sf the OGS was net aHilt inte tile J>l=RR fer the OGS. We see ne reasen whatseever why we 
sheHla erystallize this Sj3eeHiative valHe 13y eHilaing it inte a eertain eash flew stream &em the 
J>l=RR fer tile K W j3lant. OHF 13esitien is that, as with the We worked with our advisors to determine 
the appropriate NPV of the OGS contract. taking into account the applicable risks and approoriate 
discount rates and built this into the NRR in our proposal. As with OGS, the residual value of the 
K-W peaking facility iswould be to TCE's account. TCB ean malce efit 'n'fiat it wishes ana \'alHe 
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it as it wishes. We think that a plant with peaking capability affords the system with a great deal of 
flexibility, which will continue to have real value in the future. 

It is harE!impossible for us to lam! eft aspecitv TCE's NPV for the K-W plant without knowing how 
TCE values the residual value and what capital structure TCE proposes to use for the K-W plant, 
consequently our team stayed silent on any specific NPV for the K-W plant. 

I believe that there is continued value in our two teams continuing to discuss the differences we 
have in the hope that we might successfully bridge the gaps and eeme te a settlemeat aHa ·.viae Hfl 
the QGS eeHtraetresolve the issues between us. 

Sincerely, 

Colin 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 

Michael Kil\eavy 
April 6, 2011 12:35 PM 
Michael Lyle 
Susan Kennedy 
FW: as sent 

Here is the version Colin sent this past Monday. 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Colin Andersen 
Sent: April 4, 2011 6:51 PM 
To: JoAnne Butler; Michael Killeavy; Deborah Langelaan 
Cc: Brett Baker 
Subject: as sent 

Minor tweaks to first and last para 

Colin Andersen 
Chief Executive Officer 

Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario MSH 1T1 
T. 416 969 6399 
F. 416 969 6380 
colin.andersen@powerauthority.on.ca 
www.powerauthority.on.ca 

Please consider your environmental responsibility before printing this email 

From: Colin Andersen 
Sent: Monday, April 04, 2011 6:50 PM 
To: Alex Pourbaix (alex pourbaix@transcanada.com) 
Subject: 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Alex, 

Thank you for taking the time to speak with me last Friday. I wish to reiterate that the OPA proposal was made 
in good faith and we are sorry to learn from you that it is unacceptable to TCE. During the conversation you 
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raised a number of matters to which I said I would get back to you about today and would like to respond to 
directly. 

With regard to the 500 MW contract capacity, I think it is important to point out that this is an annual average 
contract capacity. At a meeting held on 25 January 2011 where your team presented your CAPEX estimate to 
our team, ICE indicated a 540 MW ISO rating for the combustion turbines. We thought a 500 MW annual 
average contract capacity was achievable. We invited ICE to nominate seasonal capacities for the combustion 
turbines, and we would expect that the summer season contract capacity would be lower than the contract 
capacity in the winter season. There is an IESO requirement for 500 MW of capacity at 35 degrees Celsius, 
and we recognize that this may not be achievable using the current turbines. We are happy to contact the IESO 
to understand how much flexibility there is on this requirement. 

You also raised an issue with the computation of the net present value (NPV) of cash flows to ICE. We did 
this computation on an after-tax basis, and we did our modelling on the basis of an all-equity investment and 
only considered the cash flows generated by the proposed facility during the 25 year contract term. We took 
this approach because we did not want. to impose or assume a capital structure on ICE for the investment in the 
facility. Any addition of debt to the capital structure will only serve to increase the NPV as we would expect the 
cost of capital to decrease with increasing leverage. 

You raised a concern about the residual value of the OGS not being accounted for in the NPV analysis. We 
worked with our advisors to determine the appropriate NPV of the OGS contract, taking into account the 
applicable risks and appropriate discount rates and built this into the NRR in our proposal. As with OGS, the 
residual value of the K-W peaking facility would be to ICE's account. We think that a plant with peaking 
capability affords the system with a great deal of flexibility, which will continue to have real value in the future. 

It is impossible for us to specify ICE's NPV for the K-W plant without knowing how ICE values the residual 
value and what capital structure ICE proposes to use for the K-W plant, consequently our team stayed silent on 
any specific NPV for the K-W plant. 

I believe that there is continued value in our two teams continuing to discuss the differences we have in the 
hope that we might successfully bridge the gaps and resolve the issues between us. To this end, it might be 
helpful if your team could tell us the aspects of our proposal that are giving you the most trouble. 

Happy to chat further, 

Colin 

Colin Andersen 
Chief Executive Officer 

Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 
T. 416 969 6399 
F. 416 969 6380 
colin.andersen@powerauthority.on.ca 
www.powerauthority.on.ca 

Please consider your environmental responsibnity before printing this eman 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
April6, 2011 1:04 PM 
Deborah Langelaan 

Subject: 
Attachments: 

RE: Today's BOD presentation 
OGS_BOD_CM.c20110406 v7.pptx 

Here you go. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Deborah Langelaan 
Sent: April 6, 20111:03 PM 
To: Michael Killeavy 
Subject: Today's BOD presentation 

Michael; 

Would you please forward me the final version of today's presentation so I can file it electronically? 

Thanks, 
Deb 

Deborah Langelaan I Manager, Natural Gas Projects I OPA I 
Suite 1600 -120 Adelaide St. W. I Toronto, ON MSH 1T1 I 
T: 416.969.6052 IF: 416.967.19471 deborah.langelaan@powerauthoritv.on.ca 1 
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Winding Up of the Oakville 

Generating Station {OGS) Contract 

Board of Directors - For Information 

o .. N .. TARIO~• · .· 
POWER AUTHORITY 

. ~ 

April 6, 2011 

Privileged and Confidential - Prepared in Contemplation of Litigation 



Status 

• OPA has made a counter-proposal to the TCE proposal 
of 1 0 March 2011. 

• Colin and Alex Pourbaix of TCE spoke on the telephone 
on 1 April. TCE rejected the OPA counter-proposal. 

• Colin sent Alex a follow up email asking for TCE to 
'.: 

specifically describe the issues it has with the OPA · .. 
counter-proposal. 

• We will wait for specific feedback from TCE. · 
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OPA Counter-Proposal 

TCE Proposal 

NRR 

Net Revenue Requirement 
$16,900/MW-month 

Financing Assumptions Unknown 

Contract Term 20 Years 

Contract Capacity I 450 MW 

Sunk Cost Treatment I Lump Sum Payment of $37mm 

Gas/Electrical Interconnections I Payment in addition to the NRR 

Capital Expenditures 
(CAPEX) 

Operational Expenditures 

(OPEX) 

Other 

$540mm 

Little Visibility 

Assistance/Protection from mitigating 

Planning Act approvals risk 

OPA Counter~Proposal 

$12,500/MW-month 

Assumed 7.5% Cost of Equity, all 
equity project. 

25 Years 

500MW 

Amortize over 25 years- no returns 

Payment in addition to the NRR 

$400mm 

Reasonable 

Government to 

provide Planning Act approvals 

Comments 

NRR covers capital costs, financing working capital, ·returns, fixed 
monthly payment. over life of contract. Energ}_' paid'C?" a -~eemed 

this olant will ooerate less 

TCE can finance/leverage how they want to increase NPV of 

LTEP indicates need for peaking generation in KWCG; need at 
least 450 MW of summer peaking capacity, average qf-_500 MW 
provides additional system flexibility and reduces NRR on per MW 

$37mm currently being audited by Ministry of Finance for 

Precedent- Portlands Energy Centre , Halton Hills ,and NYR · 

Peaking Plant. Paid on a cost recovery ~asis, i.e. no opportunity to 
charge an additional risk premium on top of active costs. TCE 

estimate is ±20%. 

Our CAPEX based on Independent review by our Technical Expert 
and published information on other simila,r generation facilities; had 

proposed a target cost on CAP EX where .increases/decreases are 

shared. 

TCE has given us limited insights into their operating expenses. 
We have used advice from our technical consultant on reasonable· 

estimates. 
' . . . 

Precedent- NYR Peaking Plant regulation enacted by the 

province. 
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Net Revenue Requirement 

NRR Comparison 

20,000 -r-------------------------------------'------~ 

-
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PV of Annual Payments Based on NRR 

5 

CPA Contracts Evaluated Cost Comparison 
• Evaluated Cost (COD$/MW) • Evaluated Connection Cost (COD$/MW) 
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Development Risk Mitigation 

Risk Description 

Planning Act Approvals, e.g., 
Interim Control By-Law, Official Plan 
Amendment, Zoning By-Law 
Amendment, etc. 

Development Charges Act charges 
.levied 

Building Code Act Permits 

Environmental Assessment Act 
Environmental Screening Process 

Environmental Protection Act 
Certificates of Approval 

Owner 

Ministry of Municipal Affairs and 
Housing 

Ministry of Municipal Affairs and 
Housing 

Ministry of Municipal Affairs and 
Housing 

Ministry of the Environment 

Ministry of the Environment 

I 

Mitigation Strategies 

Exempting regulation similar to .that 
which was done for YEC using\ s. 
62.01(1) of the Act. 

There is no power to exempta 
developer, but regulation can be passed 
to influence the factors used. 

Exempting regulation can be enacted 
under s. 34(19) of the Act. 

Exempting regulation under Part IV of 
the Act. 

Exempting regulation under s. 175.1 (a) 
of the Act and/or aregulation to issue a 
C of A under s. 175.1 (f) of the Act 
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Development Risk Mitigation 

Risk Description 

Ontario Water Resources Act Approvals 

Ontario Energy Board Act Approvals, 
e.g., leave to construct for a gas line or an 
electricity transmission line 

Property Rights 

Municipal Act 
Municipal By-Laws e.g., PM2.5 enacted 
pursuantto s. 10 an s. 11 of the Act. 

US EPA will not regulate PM2.5 until at 
least 2013/2014. MOE has no intention of 
regulating in Ontario. 

Owner 

Ministry of the Environment 

Ontario Energy Board 

Ministry of Municipal Affairs and 
Housing/Ministry of the 
Environment 

Mitigation Strategies 

Exempting regulation. 

Exempting regulation under s. 127(1)(f) of 
the Act can exempt a party from any 
provisions of the Act. 

There is no express statutory authority to 
expropriate land for a generation facility. 
Section 8(4) of the Ministry of Government 
Services Act provides for expropriation for a 
government-related agency. A regulation 
under s. 20(d) of that same Act would be 
required to make the OPA a government
related agency 

Section 451.1 (1) allows for a regulation to 
impose limits on municipal powers, however, 
the regulation is deemed to be revoked after 
18 months. Legislation mightbe required to 
permanently override a municipal by-law.· 
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Development Risk Mitigation 

Risk Description 

First Nations - Duty to consult TCE/OPA/Government 

Mitigation Strategi~s · 

First Nations need to be consulted and 
engaged in the development of the project 

8 
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Possible Outcomes 

Response is Parties Settle 
TCE Responds ~ Acceptable 

~ 
and KWCG 

Back to the With/Without Peaking Plant 
OPA Negotiation Development 

~ Begins 

OPA 
Counter-
Proposal 

~ TCE Does Not TCE 

~ 
Parties May 

~ Continue Respond Commences 
Settlement Litigation 
Discussions 

9 
Privileged and Confidential - Prepared in Contemplation of Litigation ONTARI04 

POWER AUTHORITY Lf 



OGS Contract is Not Terminated 

• It is likely that TCE will commence a lawsuit to recover its OGS sunk 
costs and financial value of the contract. We may proceed to trial or 
settle. 

• Litigation counsel has advised us that we likely will be liable for the 
OGS sunk costs. 

• It is less certain that we would be liable for lost profits under the 
contract and for any claimed residual value. 

• TCE will need to prove its damages vis-a-vis financial value of the 
contract- this may be difficult for it to do. 

10 
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OGS Contract is Terminated 

• We will enter into a substantive contract with TCE to develop and 
operate the KWCG peaking plant. 

• We will get a full and final release on all OGS-related claims as part of 
the settlement. 

• The contract will likely have terms that are the same as, or similar to, 
our existing gas-fired generation contracts, e.g., NYR Peaking Contract. 

• This will include a termination right in favour of the OPA/TCE if a force 
majeure persists for 2 years. TCE could terminate if the force majeure 
persisted for more that a year. We would need to pay TCE for OGS if 
this happened. 

11 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
April 6, 2011 3:28 PM 
Sarah Diebel 

Subject: Fw: TCE Matter- Proposed Email Message Follow-up to Telephone Call With Alex Pourbaix 
ofTCE .... 

Attachments: RE: TCE Matter- Email Response to Alex Pourbalx ... 

Importance: High 

FYI 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Michael Killeavy 
Sent: Wednesday, April 06, 2011 12:34 PM 
To: Michael Lyle 
Cc: Susan Kennedy 
Subject: FW: TCE Matter- Proposed Email Message Follow-up to Telephone Call With Alex Pourbaix of TCE .... 

Here is the original email response that I drafted. Attached is litigation counsel's edits .. 

Colin made a couple of minor changes, which I will forward to you under separate cover. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 

Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Michael Killeavy 
Sent: April 1, 2011 3:50 PM 
To: Susan Kennedy; Sebastiane, Rocco; Smith, Elliot 
Cc: Deborah Langelaan; JoAnne Butler 
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subject: TCE Matter - Proposed Email Message Follow-up to Telephone Call With Alex Pourbaix of TCE .... 
Importance: High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Colin and Alex Pourbaix spoke on the telephone this. morning. Colin has asked me to prepare a follow-up email 
addressing several points that Alex raised during the telephone call. My proposed email is below: 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

CONFIDENTIAL & WITHOUT PREJUDICE 

Alex, 

Thank you for taking the time to speak with me this morningc I wish to reiterate that the OPA proposal was made in · 
good faith and we are sorry to learn from you that it is unacceptable to TCE. During the conversation you raised a 
number of matters to which I would like to respond directly. 

We have conducted our own analysis of the CAP EX for the peaking plant and we believe that the estimate that you are 
proposing is rather high. Your team has not been completely transparent with us about how you arrived at your CAP EX 
build up so we have undertaken some independent costing and referred to independent experts for their advice. All of 
these sources indicate to us that the CAPEX for a peaking plant like the one we are discussing ought to be around 
$750,000/MW, excluding gas and electrical interconnection costs. In order to bridge the divide between your team and 
our team we proposed a target costing mechanism, which would provide for the adjustment of the NRR up or down 
based on the actual CAPEX upon achieving Commercial Operation. We think that this is a reasonable way forward and 
provide both TCE and the OPA with an incentive to control CAPEX. 

With regard to the 500 MW contract capacity, I think it is important to point out that this is an average annual contract 
capacity. At a meeting held on 25 January 2011 where your team presented your CAP EX estimate to our team, TCE 
indicated a 540 MW ISO rating for the combustion turbines. We thought a 500 MW Contract Capacity on average was 
achievable. TCE is free to nominate seasonal capacities for the combustion turbines, and we would expect that the 
summer season contract capacity would be lower than the contract capacity in the winter season. There is an IESO 
requirement for 500 MW of capacity at 35 degree Celsius, and we recognize that this isn't likely achievable. We're 
happy to contact the IESO to see if this can be relaxed. 

You also raised an issue with the computation of the net present value ("NPV") of cash flows to TCE. We did this 
computation on an after-tax basis, and we did our modelling on the basis of an all-equity investment and only 
considered the cash flows generated by the proposed facility during the 25 year contract term. We took this approach 
because we did not want to impose a capital structure on you for the investment in the facility, any addition of debt to. 
the capital structure will only serve to increase the NPV as your cost of capital decreases with increasing leverage. 

You raised a concern about the residual value of the OGS not being accounted for in the NPV analysis. This is actually 
consistent with the treatment of the OGS plant and its NRR. We maintain that the value of the plant at the end ofthe 
contract term is speculative. The residual value of the OGS was not built into the NRR for the OGS. We see no reason 
whatsoever why we should crystallize this speculative value by building it into a certain cash flow stream from the NRR 
for the K-W plant. Our position is that, as with the OGS, the residual value of the K-W peaking facility is to TCE account. 
TCE can make of it what it wishes and value it as it wishes. We think that a plant with peaking capability affords the 
system with a great deal of flexibility, which will have real value in the future. 

It is hard for us to land on a NPV for the K-W plant without knowing how TCE values the residual value and what capital 
structure TCE proposes to use for the K-W plant, consequently our team stayed silent on any specific NPV for the K-W 

plant. 
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1 believe that there is continued value in ciur two teams continuing to discuss the differences we have in the hope that 
we might successfully bridge the gaps and come to a settlement and wind up the OGS contract. 

Colin 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

I appreciate your comments on ths proposed response back. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 {FAX) 

3 



Aleksandar Kojic 

From: 
Sent: 

Smith, Elliot [ESmith@osler.com] 
April4, 2011 4:20PM 

To: Michael Killeavy 
Cc: Deborah Langelaan; Sebastiane, Rocco 
Subject: RE: TCE Matter- Email Response to Alex Pourbaix ... 
Attachments: #20380047v2_LEGAL_1_- Draft email to A. Pourbaix (Osier Draft). doc; blackline.pdf 

Michael, 
Further to your request, please find attached a blackline showing our proposed revisions. If 
you have any questions about any of the changes, please let us know. 

Elliot 

Elliot Smith 
Associate 

416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 1B8 

osler. com 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Monday, April 04, 2011 2:46 PM 
To: Smith, Elliot 
Cc: Deborah Langelaan 
Subject: TCE Matter- Email Response to Alex Pourbaix ... 

*** Privileged and Confidential - Prepared in Contemplation of Litigation *** 

Colin wants to send the email. Can you suggest any edits? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

******************************************************************** 
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This e-mail message is privileged, confidential and subject to copyright. Any unauthorized. 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou de le divulguer sans autorisation. 

******************************************************************** 
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PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Alex, 

Thank you for taking the time to speak with me last Friday. I wish to reiterate that the OPA 
proposal was made in good faith and we are sorry to learn from you that it is unacceptable to 
TCE. During the conversation you raised a number of matters to which I would like to respond 
directly. 

With regard to the 500 MW contract capacity, I think it is important to point out that this is an 
annual average contract capacity. At a meeting held on 25 January 2011 where your team 
presented your CAPEX estimate· to our team, TCE indicated a 540 MW ISO rating for the 
combustion turbines. We thought a 500 MW annual average contract capacity was achievable. 
We invited TCE to nominate seasonal capacities for the combustion turbines, and we would 
expect that the summer season contract capacity would be lower than the contract capacity in the 
winter season. There is an IESO requirement for 500 MW of capacity at 35 degrees Celsius, and 
we recognize that this may not be achievable using the current turbines. We are happy to contact 
the IESO to understand how much flexibility there is on this requirement. 

You also raised an issue with the computation of the net present value (NPV) of cash flows to 
TCE. We did this computation on an after-tax basis, and we did our modelling on the basis of an 
all-equity investment and only considered the cash flows generated by the proposed facility 
during the 25 year contract term. We took this approach because we did not want to impose or 
assume a capital structure on TCE for the investment in the facility. Any addition of debt to the 
capital structure will only serve to increase the NPV as we would expect the cost of capital to 
decrease with increasing leverage. 

You raised a concern about the residual value of the OGS not being accounted for in the NPV 
analysis. We worked with our advisors to determine the appropriate NPV of the OGS contract, 
taking into account the applicable risks and appropriate discount rates and built this into the NRR 
in our proposal. As with OGS, the residual value of the K-W peaking facility would be to TCE's 
account. We think that a plant with peaking capability affords the system with a great deal of 
flexibility, which will continue to have real value in the future. 

It is impossible for us to specify TCE's NPV for the K-W plant without knowing how TCE 
values the residual value and what capital structure TCE proposes to use for the K-W plant, 
consequently our team stayed silent on any specific NPV for the K-W plant. 

I believe that there is continued value in our two teams continuing to discuss the differences we 
have in the hope that we might successfully bridge the gaps and resolve the issues between us. 

Sincerely, 

Colin 

LEGAL_1:20380047.2 



PRIVILEGED. CONFIDENTIAL AND WITHOUT PRE.TIIDICE 

Alex, 

Thank you for taking the time to speak with me this memiflglast Friday. I wish to reiterate that th~ 
OPA proposal was made in good faith and we are sorry to learn from you that it is unacceptable to 
TCE. During the conversation you raised a number of matters to which I would like to respond 
directly. 

'.lle have eenelaetee! our own aaalysis of the CAPBX fer the peaking j'liant aae! we eelieve that the 
estimate that you are J3rOJ30siag is rather high. YeHF team has net seen eemj'lletely transj'lareat with 
us aeellt hew you arrivee! at yeHr CAFBX euile! llfl so W<l have Hne!ertaken some inEiej'lenaent 
eestiag ana referree! to ine!ej'lenaent ~<perts fer their ae!viee. All of these seHrees inaieate to us that 
the CAPBX fer a peaking j'liaat like the one we are EliseHssing alight to ee aroHae! $75(),()()Q,£MW, 
exellle!ing gas ana eleetrieal iatereollfieetion eests. ffi eraer to erie!ge the Eli-viae eetween )'0\H' team 
ane! Ollr team we prOJ30See! a target eestiag meeilanism, wfiieh weHie! j'lrevie!e fer the aEijHstmeat of 
the-NRR Ufl or Elewa eases en the aetllal CAPBX UJ30n aeilieving Cemmereial Oj3eratien. We 
think that this is a reasenaele 'Nay ferware! ane! j'lrevie!e seth TCB aae! the OP!. with an ineentive to 
eontrel CAPBX. 

With regard to the 500 MW contract capacity, I think it is important to point out that this is an 
annual average anflllal contract capacity. At a meeting held on 25 January 2011 where your team 
presented your CAPEX estimate to our team, TCE indicated a 540 MW ISO rating for the 
combustion turbines. We thought a 500 MW Contrast CHJ3aeity eaannual average contract 
capacitv was achievable. We invited TCE is free to nominate seasonal capacities for the 
combustion turbines, and we would expect that the summer season contract capacity would be 
lower than the contract capacity in the winter season. There is an IESO requirement for 500 MW 
of capacity at 35 degree§. Celsius, and we recognize that this isn't likelymay not be achievable 
using the current turbines. We're are happy to contact the IESO to see if this ean ee 
relm<eaunderstand bow much flexibilitv there is on this requirement. 

You also raised an issue with the computation of the net present value (~NPV") of cash flows to 
TCE. We did this computation on an after-tax basis, and we did our modelling on the basis of an 
all-equity investment and only considered the cash flows generated by the proposed facility during 
the 25 year contract term. We took this approach because we did not want to inlpose or assume a 
capital structure on yeuTCE for the investment in the facility;~ aAny addition of debt to the capital 
structure will only serve to increase the NPV as yeurwe would expect the cost of capital 
Eleereasesto decrease with increasing leverage. 

You raised a concern about the residual value of the OGS not being accounted for in the NPV 
analysis. This is aetllally eensistent 'Nith the treatment of the OG8 j'liant aae! its l>lRR. We 
maintain that the va!He of the j'liant at the enEI of the eentraet term is speeHlative. The resiEIHal 
vaille of the OG8 was net euilt into the l>!RR fer the OG8. We see no reason whatsoever w.liy W<O 

sheuie! erystallize this Sj366Uiative value B)' Bllilaiag it into a eertain eash flew stream from the 
l>!RR fer the K W plant. Ollr j'lOsitio:n is that, as with the We worked with our advisors to determine 
the appropriate NPV oftbe OGS contract. taking into account the applicable risks and appropriate 
discount rates and built this into the NRR in our nroposal. As with OGS, the residual value of the 
K-W peaking facility iswould be to TCE' s account. TCB ean make of it what it wishes ane! vaiHe 
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it as it wishes. We think that a plant with peaking capability affords the system with a great deal of 
flexibility, which will continue to have real value in the future. 

It is hardimpossible for us to !aHa sa aspecitv TCE's NPV for the K-W plant without knowing how 
TCE values the residual value and what capital structure TCE proposes to use for the K-W plant, 
consequently our team stayed silent on any specific NPV for the K-W plant. 

I believe that there is continued value in our two teams continuing to discuss the differences we 
have in the hope that we might successfully bridge the gaps and eem.e te a settlem.em aaa wiaa 1lfl 
the OGS eeatraetresolve the issues between us. 

Sincerely, 

Colin 



Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 

FYI .. 

Michael Killeavy 
April 6, 2011 3:28 PM 
Sarah Diebel 
Fw: as sent 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 

Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Michael Killeavy 
Sent: Wednesday, April 06, 201112:35 PM 
To: Michael Lyle 
Cc: Susan Kennedy 
Subject: FW: as sent 

Here is the version Colin sent this past Monday. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 

· Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 

M5H 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Colin Andersen 
Sent: April 4, 2011 6:51 PM 
To: JoAnne Butler; Michael Killeavy; Deborah Langelaan 
Cc: Brett Baker 
Subject: as sent 

Minor tweaks to first and last para 

Colin Andersen 
Chief Executive Officer 
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Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario MSH 1T1 
T. 416 969 6399 
F. 416 969 6380 
colin.andersen@powerauthority.on.ca 
www.powerauthority.on.ca 

Please consider your environmental responsibility before printing this email 

From: Colin Andersen 
Sent: Monday, April 04, 2011 6:50 PM 
To: Alex Pourbaix (alex pourbaix@transcanada.com) 
Subject: 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Alex, 

Thank you for taking the time to speak with me last Friday. I wish to reiterate that the OPA proposal was made 
in good faith and we are sorry to learn from you that it is unacceptable to TCE. During the conversation you 
raised a number of matters to which I said I would get back to you about today and would like to respond to 
directly. 

With regard to the 500 MW contract capacity, I think it is important to point out that this is an annual average 
contract capacity. At a meeting held on 25 January 2011 where your team presented your CAPEX estimate to 
our team, TCE indicated a 540 MW ISO rating for the combustion turbines. We thought a 500 MW annual 
average contract capacity was achievable. We invited TCE to nominate seasonal capacities for the combustion 
turbines, and we would expect that the summer season contract capacity would be lower than the contract 
capacity in the winter season. There is an IESO requirement for 500 MW of capacity at 35 degrees Celsius, 
and we recognize that this may not be achievable using the current turbines. We are happy to contact the IESO 
to understand how much flexibility there is on this requirement. 

You also raised an issue with the computation of the net present value (NPV) of cash flows to TCE. We did 
this computation on an after-tax basis, and we did our modelling on the basis of an all-equity investment and 
only considered the cash flows generated by the proposed facility during the 25 year contract term. We took 
this approach because we did not want to impose or assume a capital structure on TCE for the investment in the 
facility. Any addition of debt to the capital structure will only serve to increase the NPV as we would expect the 
cost of capital to decrease with increasing leverage. 

You raised a concern about the residual value of the OGS not being accounted for in the NPV analysis. We 
worked with our advisors to determine the appropriate NPV of the OGS contract, taking into account the 
applicable risks and appropriate discount rates and built this into the NRR in our proposal. As with OGS, the 
residual value of the K-W peaking facility would be to TCE's account. We think that a plant with peaking 
capability affords the system with a great deal of flexibility, which will continue to have real value in the future. 

It is impossible for us to specify TCE's NPV for the K-W plant without knowing how TCE values the residual 
value and what capital structure TCE proposes to use for the K-W plant, consequently our team stayed silent on 
any specific NPV for the K-W plant. 

I believe that there is continued value in our two teams continuing to discuss the differences we have in the 
hope that we might successfully bridge the gaps and resolve the issues between us. To this end, it might be 
helpful if your team could tell us the aspects of our proposal that are giving you the most trouble. 

Happy to chat further, 
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Colin 

Colin Andersen 
Chief Executive Officer 

Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario MSH 1T1 
T. 416 969 6399 
F. 416 969 6380 
colin.andersen@powerauthority.on.ca 
www.powerauthority.on.ca 

Please consider your environmental responsibility before printing this email 
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· Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 

Don't know, sorry. 

Deborah Langelaan 
April 7, 2011 2:41 PM 
Michael Killeavy 
Re: What did the BOD want? 

Original Message ----
From: Michael Killeavy 
Sent: Thursday, April 07, 2011 02:33 PM 
To: Deborah Langelaan 
Subject: Re: What did the BOD want? 

Ok. Sorry I wasn't there. Thx for filling in. Do you know why this evening's briefing was 
cancelled? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 

·416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Deborah Langelaan 
Sent: Thursday, April 07, 2011 02:31 PM 
To: Michael Killeavy 
Subject: Re: What did the BOD want? 

Anshul and I were called in for a very short period of time and it was near the end of the 
Board's discussion on the matter. We'll have to get an update from JoAnne and Colin this 
evening. We clarified the differences varying discount rates can make and that we didn't 
agree with TCE's, Patrick asked Michale Lyle to follow up on two litigation mitigation 
questions. Patrick wanted a yes or no answer on whether or not our proposal provides double 
dipping and when Anshul tried to respond/ explain he cut him off and said it was a simple yes 
or no. We know it's dependent upon discount rates. 

Deb 

Original Message ----
From: Michael Killeavy 
Sent: Thursday, April 07, 2011 02:25 PM 
To: Deborah Langelaan 
Subject: Re: What did the BOD want? 

How did the BOD go? 
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Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Deborah Langelaan 
Sent: Thursday, April 07, 2011 12:17 PM 
To: Michael Killeavy 
Cc: Anshul Mathur 
Subject: RE: What did the BOD want? 

JoAnne has copies of it and she's in the Board meeting right now. Not sure if she's 
presented it yet. 

Deb 

-----Original Message----
From: Michael Killeavy 
Sent: April 7, 2011 12:15 PM 
To: Deborah Langelaan 
Subject: Re: What did the BOD want? 

We need to be careful. The lost opportunity of $50M is with an all equity structure. The 
$375M is with a mix of debt/equity. If we use the same WACC TCE uses, our NPV is about $160M 
not $50M. 

Did this get submitted yet? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Deborah Langelaan 
Sent: Thursday, April 07, 2011 12:01 PM 
To: Michael Killeavy 
Subject: RE: What did the BOD want? 
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They still don't understand NRR and wanted another comparison of the gap between TCE's · 
proposal vs. OPA' s counter proposal as well as the OPA' s potential ceiling proposal (i.e. how 
high will the OPAgo if it had a gun to its head). For the ceiling proposal we used CAPEX of 
$425M and OGS value of $200M. Anshul and I worked on it and came up with the attached graph. 

Deb 

-----Original Message----
From: Michael Killeavy 
Sent: April 7, 2011 11:50 AM 
To: Deborah Langelaan 
Subject: What did the BOD want? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 

Michael Killeavy 
April 7, 2011 3:00 PM 
Deborah Lahgelaan 
Re: What did the BOD want? 

Sean Mullin from the PO is sick. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Deborah Langelaan 
Sent: Thursday, April 07, 2811 82:48 PM 
To: Michael Killeavy 
Subject: Re: What did the BOD want? 

Don't know, sorry. 

Original Message ----
From: Michael Killeavy 
Sent: Thursday, April 87, 2811 02:33 PM 
To: Deborah Langelaan 
Subject: Re: What did the BOD want? 

Ok. Sorry I wasn't there. Thx for filling in. Do you know why this evening's briefing was 
cancelled? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Deborah Langelaan 
Sent: Thursday, April 07, 2011 02:31PM 
To: Michael Killeavy 
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Subject: Re: What did the BOD want? 

Anshul and I were called in for a very short period of time and it was near the end of the 
Board's discussion on the matter. We'll have to get an update from JoAnne and Colin this 
evening. We clarified the differences varying discount rates can make and that we didn't 
agree with TCE's. Patrick asked Michale Lyle to follow up on two litigation mitigation 
questions. Patrick wanted a yes or no answer on whether or not our proposal provides double 
dipping and when Anshul tried to respond/ explain he cut him off and said it was a simple yes 
or no. We know it's dependent upon discount rates. 

Deb 

Original Message ----
From: Michael Killeavy 
Sent: Thursday, April 87, 2811 e2:2s PM 
To: Deborah Langelaan 
Subject: Re: What did the BOD want? 

How did the BOD go? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide St. West, Suite 16ee 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Deborah Langelaan 
sent: Thursday, April e7, 2811 12:17 PM 
To: Michael Killeavy 
Cc: Anshul Mathur 
Subject: RE: What did the BOD want? 

JoAnne has copies of it and she's in the Board meeting right now. Not sure if she's 
presented it yet. 

Deb 

-----Original Message----
From: Michael Killeavy 
Sent: April 7, 2811 12:15 PM 
To: Deborah Langelaan 
Subject: Re: What did the BOD want? 

We need to be careful. The lost opportunity of $58M is with an all equity structure. The 
$375M is with a mix of debt/equity. If we use the same WACC TCE uses, our NPV is about $168M 
not $58M. 

Did this get submitted yet? 
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Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 · 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-52tl-9788 (cell) 
Michael.killeavy@powerauthoritv.on.ca 

Original Message ----
From: Deborah Langelaan 
Sent: Thursday, April 07, 2011 12:01 PM 
To: Michael Killeavy 
Subject: RE: What did the BOD want? 

They still don't understand NRR and wanted another comparison of the gap between TCE's 
proposal vs. OPA's counter proposal as well as the OPA's potential ceiling proposal (i.e. how 
high will the OPA go if it had a gun to its head). For the ceiling proposal we used CAPEX of 
$425M and OGS value of $200M. Anshul and I worked on it and came up with the attached graph. 

Deb 

-----Original Message----
From: Michael Killeavy 
Sent: April 7, 2011 11:50 AM 
To: Deborah Langelaan 
Subject: What did the BOD want? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 

·ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 

Deborah Langelaan 
April 7, 2011 3:04 PM 
Michael Killeavy 
RE: What did the BOD want? 

Wimp ... there's no time to be sick. 

-----Original Message----
From: Michael Killeavy 
Sent: April 7, 2011 3:88 PM 
To: Deborah Langelaan · 
Subject: Re: What did the BOD want? 

Sean Mullin from the PO is sick. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Deborah Langelaan 
Sent: Thursday, April 87, 2811 82:48 PM 
To: Michael Killeavy 
Subject: Re: What did the BOD want? 

Don't know, sorry. 

Original Message ----
From: Michael Killeavy 
Sent: Thursday, April 87, 2811 82:33 PM 
To: Deborah Langelaan 
Subject: Re: What did the BOD want? 

Ok. Sorry I wasn't there. Thx for filling in. Do you know why this evening's briefing was 
cancelled? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
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Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Deborah Langelaan 
Sent: Thursday, April 07, 2011 02:31 PM 
To: Michael Killeavy 
Subject: Re: What did the BOO want? 

Anshul and I were called in for a very short period of time and it was near the end of the 
Board's discussion on the matter. We'll have to get an update from JoAnne and Colin this 
evening. We clarified the differences varying discount rates can make and that we didn't 
agree with TCE's. Patrick asked Michale Lyle to follow up on two litigation mitigation 
questions. Patrick wanted a yes or no answer on whether or not our proposal provides double 
dipping and when Anshul tried to respond/ explain he cut him off and said.it was a simple yes 
or no. We know it's dependent upon discount rates. 

Deb 

Original Message ----
From: Michael Killeavy 
sent: Thursday, April 07, 2011 02:25 PM 
To: Deborah Langelaan 
Subject: Re: What did the BOD want? 

How did the BOD go? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Deborah Langelaan 
Sent: Thursday, April 07, 2011 12:17 PM 
To: Michael Killeavy 
Cc: Anshul Mathur 
Subject: RE: What did the BOD want? 

JoAnne has copies of it and she's in the Board meeting right now. Not sure if she's 
presented it yet. 

Deb 

-----Original Message----
From: Michael Killeavy 
Sent: April 7, 2011 12:15 PM 
To: Deborah Langelaan 
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Subject: Re: What did the BOD want? 

We need to be careful. The lost opportunity of $50M is with an all equity structure. The 
$375M is with a mix of debt/equity. If we use the same WACC TCE uses, our NPV is about $160M 
not $50M. 

Did this get submitted yet? 

Michael Killeavy, LL.B., MBA, .P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH lTl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Deborah Langelaan 
Sent: Thursday, April 07, 2011 12:01 PM 
To: Michael Killeavy 
Subject: RE: What did the BOD want? 

They still don't understand NRR and wanted another comparison of the gap between TCE's 
·proposal vs. OPA's counter proposal as well as the OPA's potential ceiling proposal (i.e. how 
high will the OPA go if it had a gun to its head). For the ceiling proposal we used CAPEX of 
$425M and OGS value of $200M. Anshul and I worked on it and came up with the attached graph. 

Deb 

-----Original Message----
From: Michael Killeavy 
Sent: April 7, 2011 11:50 AM 
To: Deborah Langelaan 
Subject: What did the BOD want? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario POI·Jer Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH lTl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: · 

No shit. 

Michael Killeavy 
April?, 2011 3:04PM 
Deborah Langelaan 
Re: What did the BOD want? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Deborah Langelaan 
Sent: Thursday, April 07, 2011 03:03 PM 
To: Michael Killeavy 
Subject: RE: What did the BOD want? 

Wimp ••. there's no time to be sick. 

-----Original Message----
From: Michael Killeavy 
sent: April 7, 2011 3:00 PM 
To: Deborah Langelaan 
Subject: Re: What did the BOD want? 

Sean Mullin from the PO is sick. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Deborah Langelaan 
Sent: Thursday, April 07, 2011 02:40 PM 
To: Michael Killeavy 
Subject: Re: What did the BOD want? 

Don't know, sorry. 
1 



Original Message ----
From: Michael Killeavy 
Sent: Thursday, April 87, 2811 82:33 PM 
To: Deborah Langelaan 
Subject: Re: What did the BOD want? 

Ok. Sorry I wasn't there. Thx for filling in. Do you know why this evening's briefing was 
cancelled? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1688 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Deborah Langelaan 
Sent: Thursday, April 87, 2811 82:31 PM 
To: Michael Killeavy 
Subject: Re: What did the BOD want? 

Anshul and I were called in for a very short period of time and it was near the end of the 
Board's discussion on the matter. We'll have to get an update from JoAnne and Colin this 
evening. We clarified the differences varying discount rates can make and that we didn't 
agree with TCE's. Patrick asked Michale Lyle to follow up on two litigation mitigation 
questions. Patrick wanted a yes or no answer on whether or not our proposal provides double 
dipping and when Anshul tried to respond/ explain he cut him off and said it was a simple yes 
or no. We know it's dependent upon discount rates. · 

Deb 

Original Message ----
From: Michael Killeavy 
Sent: Thursday, April 87, 2811 82:25 PM 
To: Deborah Langelaan 
Subject: Re: What did the BOD want? 

How did the BOD go? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
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Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Deborah Langelaan 
Sent: Thursday, April 07, 2011 12:17 PM 
To: Michael Killeavy 
Cc: Anshul Mathur 
Subject: RE: What did the BOD want? 

JoAnne has copies of it and she's in the Board meeting right now. Not sure if she's 
presented it yet. 

Deb 

-----Original Message----
From: Michael Killeavy 
Sent: April 7, 2011 12:15 PM 
To: Deborah Langelaan 
Subject: Re: What did the BOD want? 

We need to be careful. The lost opportunity of $50M is with an all equity structure. The 
$375M is with a mix of debt/equity. If we use the same WACC TCE uses, our NPV is about $160M 
not $50M. 

Did this get submitted yet? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH lTl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: Deborah Langelaan 
Sent: Thursday, April 07, 2011 12:01 PM 
To: Michael Killeavy 
Subject: RE: What did the BOD want? 

They still don't understand NRR and wanted another comparison of the gap between TCE's 
proposal vs. OPA's counter proposal as well as the OPA's potential ceiling proposal (i.e. how 
high will the OPA go if it had a gun to its head). For the ceiling proposal we used CAPEX of 
$425M and OGS value of $200M. Anshul and I worked on it and came up with the attached graph. 

Deb 

-----Original Message----
From: Michael Killeavy 
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Sent: April 7, 2011 11:50 AM 
To: Deborah Langelaan 
Subject: What did the BOD want? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-62B8 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 

JoAnne Butler 
April 8, 2011 11:43 AM 
Michael Killeavy 

Subject: RE: TCE Matter- Financial Model Explanation ... 

Good stuff ...• one question ... so we iterated from the OGS $58 MM (Gene's number) •... where does 
the 9% return on the replacement project come in?? 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

128 Adelaide Street West, Suite 1688 
Toronto, Ontario MSH 1T1 

416-969-6085 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthority.on.ca 

-----Original Message----
From: Michael Killeavy 
Sent: Viernes, 08 de Abril de 2011 11:16 a.m. 
To: Susan Kennedy; Smith, Elliot 
Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan 
Subject: TCE Matter- Financial Model Explanation ... 
Importance: High 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

Attached is a memorandum explaining how the financial model we used in the settlement 
negotiations works. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1680 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
April 8, 2011 11 :45AM 
JoAnne Butler 

Subject: Re: TCE Matter- Financial Model Explanation ... 

IRR - with cashflows for $50M. 

If you discount these cashflows at 9% you get an NPV of $0 - this is what IRR is. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: JoAnne Butler 
Sent: Friday, April 08, 2011 11:43 AM 
To: Michael Killeavy 
Subject: RE: TCE Matter- Financial Model Explanation ... 

Good stuff .... one question ... so we iterated from the OGS $50 MM (Gene's number) .... where does 
the 9% return on the replacement project come in?? 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario MSH 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthority.on.ca 

-----Original Message----
From: Michael Killeavy 
Sent: Viernes, 08 de Abril de 2011 11:16 a.m. 
To: Susan Kennedy; Smith, Elliot 
Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan 
Subject: TCE Matter- Financial Model Explanation ..•. 
Importance: High 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 
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Attached is a memorandum explaining how the financial model we used in the settlement 
negotiations works. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 

Ivanoff, Paul (Pivanoff@osler.com] 
April 8, 2011 7:01 PM 

To: Michael Lyle; Sebastiana, Rocco 
Cc: 
Subject: 

JoAnne Butler; Michael Killeavy; Susan Kennedy; Deborah Langelaan; Sarah Diebel 
Re: TCE 

Thanks Mike. Mid-week works for me except that I have a brief matter with an arbitrator that I have to attend to 
Wednesday morning. 

Regards, 
Paul 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthoritv.on.cal 
Sent: Friday, April 08, 2011 OS:33 PM 
To: Ivanoff, Paul; Sebastiana, Rocco 
Cc: JoAnne Butler <joanne.butler@powerauthority.on.ca>; Michael Killeavy <Michaei.Killeaw@powerauthority.on.ca>; 
Susan Kennedy <Susan.Kennedy@powerauthoritV.on.ca>; Deborah Langelaan 
<Deborah.Langelaan@powerauthority.on.ca>; Sarah Diebel <Sarah.Diebel@powerauthority.on.ca> 
Subject: TCE 

1 have spoken with Ministry counsel on this matter and we will try to arrange a time for middle of next week when you 
can sit down with Counsel from MAG Civil and Ministry Legal and ourselves to discuss coordination. Re the notice that 
was being discussed, under the Proceedings Against the Crown Act, they must give the Crown 60 days written notice 
before issuing a Statement of Claim against the Crown. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenU du present courriel est privilSgiS, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

****-***-*****"***"******""***"*****""*** -
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Aleksandar Kojic 

From: 
Sent: 

Michael Killeavy 
April11, 201112:21 PM 

To: 
Cc: 

'Ivanoff, Paul'; Susan Kennedy; Deborah Langelaan; Sarah Diebel 
'Sebastiana, Rocco' 

Subject: RE: OPA- TCE (Request for Mediation) 

~Thank you Paul. Deb, Susan, Sarah and I'll discuss this internally and get a debriefing from Colin on this morning's 
meeting with the Deputy Minister eta!. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

. From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Aprilll, 201112:16 PM 
To: Michael Killeavy; Susan Kennedy; Deborah Langelaan; Sarah Diebel 
Cc: Sebastiana, Rocco 
Subject: OPA - TCE (Request for Mediation) 

Below is the text of the draft email to Alex Pourbaix requesting mediation. 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Alex, 

It appears that the parties have reached an impasse in respect of the discussions relating to the SWGTA 
contract. In the circumstances, the OPA believes that it would be useful to jointly engage the services of a 
Mediator to mediate the differences between the parties. We believe that there is merit in entering into a 
mediation process at this time and request that you advise as to whether you are prepared to proceed with a 
mediation. If so, we propose that the parties promptly take steps to agree on a candidate and proceed with the 
scheduling of a mediation session. 

Please let me know within the next two days as to whether you are agreeable to mediation. 

D 
Paul Ivanoff 
Partner 
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416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

EJ-·'-''"~'M 

******************************************-"******-****"* 

This eMmail message is priVileged, confidential and subject to 
copyright. Any unauthorized .use or disclosure is prohibited. 

Le contenu du present courriel est privi19gifl, confidential et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 
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Aleksandar Kojic 

From: 
Sent: 

Catherine Forster 
April11, 201112:40 PM 

To: 
Cc: 

Michael Killeavy; Deborah Langelaan 
JoAnne Butler 

Subject: 
Attachments: 

RE: Email Response from Alex Pourbaix 
PEC, Halton Hills and BP v2.xlsx 

Sensitivity: Confidential 

Hi Michael, 

Please find attached the numbers you requested. This spreadsheet contains the settlement information in addition to 
the revenues as reported in their financial statements. Maggie is in the office this afternoon if you have any questions 
about the settlement payments. 

Thanks, 

Catherine 

From: Michael Killeavy 
Sent: Wednesday, April 06, 2011 6:51 PM 
To: Catherine Forster; Deborah Langelaan 
Cc: JoAnne Butler 
Subject: Fw: Email Response from Alex Pourbaix 
Sensitivity: Confidential 

Cath and Deb, 

Cath, can you please do a summary of our payments to TransCanada Energy for: PEC (1/2 is TCE); Halton Hills; and Bruce 
Power (1/2 is TCE)? Can you please do it for the last three years? 

Deb, can you get Ronak to go through the TC financials to segregate out and summarize energy business revenue, too? 

I'll check the lobbyist registry tonight. 

I'm lecturing at Osgoode Hall law School tomorrow, but I'll be in BlackBerry contact all day. 

Sorry to dump this on you. 

Michael 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
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416-969-6071 (fax) 
416-520-9788 (cell) 
M ichae I. killeavy@ powe r<i uthority .on .ca 

From: Brett Baker 
Sent: Wednesday, April 06, 2011 06:43 PM 
To: JoAnne Butler; Kristin Jenkins; Irene Mauricette; Michael Lyle; Michael Killeavy; Deborah Langelaan; Susan Kennedy 
Subject: RE: Email Response from Alex Pourbaix 

Hi all, 

After speaking with Colin, a couple of small follow up items ... might we check the Lobbyist Registry and see who is on 
for TC (MacNaughton, Silver, Bird, other ... ) and get a better sense from their financials as to the amount of revenue 
they make from their energy investments in Ontario v. the project/legal amounts for OGS? 

Merci, brett. 

From: JoAnne Butler 
Sent: April 6, 201112:08 PM 
To: Brett Baker; Kristin Jenkins; Irene Mauricette; Michael Lyle; Michael Killeavy; Deborah Langelaan; Susan Kennedy 
Subject: Re: Email Response from Alex Pourbaix 
Sensitivity: Confidential 

Yes, we will handle ... 

JCB 

From: Brett Baker 
Sent: Wednesday, April 06, 201112:04 PM 
To: Kristin Jenkins; JoAnne Butler; Irene Maulicette; Michael Lyle; Michael Killeavy; Deborah Langelaan; Susan Kennedy 
Subject: RE: Email Response from Alex Pourbaix 

Further to my discussion with Michael, the Board will need a "note" updating them, giving them a sense of the options 
going forward, inclusive of the litigation process .. and a draft response for Colin or Jim to send to Alex for day's end ... 
Make sense? 

·------- ---------·----
From: Kristin Jenkins 
Sent: April 6, 201111:51 AM 
To: JoAnne Butler; Irene Mauricette; Michael Lyle; Michael Killeavy; Deborah Langelaan; Susan Kennedy 
Cc: Brett Baker 
Subject: Re: Email Response from Alex Pourbaix 
Sensitivity: Confidential 

Are you drafting a response? 

--------·-----·------·--- ·-·-·- . ···---·-·------···---·-··--·-·····-·-------·----· 
From: JoAnne Butler 
Sent: Wednesday, April 06, 201111:27 AM 
To: Irene Mauricette; Michael Lyle; Michael Killeavy; Kristin Jenkins; Deborah Langelaan; Susan Kennedy 
Cc: Brett Baker 
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V SObject' "' Em•l -oore !rom M~ "'"""'" . . 

We will discuss this internally this aft and be prepared to talk to the Board about this at five. It is very timely. That will 
still give us time to respond to Alex by their end of day. 

I certainly know what my initial reaction is ... 

JCB 

From: Irene Mauricette 
Sent: Wednesday, April 06, 201111:20 AM 
To: JoAnne Butler; Michael Lyle; Michael Killeavy; Kristin Jenkins 
Cc: Brett Baker 
Subject: FW: Email Response from Alex Pourba!x 

FYI .... deadline for response end of day today ..... 

From: Linda Lee [mailto:linda_)ee@transcanada.com] On Behalf Of Alex Pourbaix 
Sent: April 6, 201110:31 AM 
To: Colin Andersen 
Subject: Email Response from Alex Pourbaix 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Colin, 

Thank you for your email. I appreciate your invitation to continue discussions between our respective teams. 
However, I think we have to acknowledge that after six months of discussions, the size of the gap between us is 
too large for the teams to bridge. 

TransCanada tabled a proposal with the OP A that is technically achievable (including the seasonally adjusted 
capacities), offers the OPA a lower NRRpaymentthan the one they were obligated to payuuder the SW-GTA 
contract, and contained a $125 million concession on TransCanada's anticipated value uuder that contract. 
Finally, our proposal offered the OP A the full benefit of any capital cost reductions identified during the 
development of the project. Simply put, we want to build the less expensive, smaller, more responsive power 
plant required in your Long Term Energy Plan instead of taking legal action to recover our costs and damages 
:from the SW-GTA project cancelled by the Minister. 

Your team's couuter-proposal is not technically achievable, provides for a negative value for TransCanada, 
strips TransCanada of our ability to recover reasonable damages including the anticipated value of the SW
GTA contract in the event that permitting is not achievable and seeks to have TransCanada provide a 4% loan 
for 25 years to the OPA for TransCanada's suuk costs on the Oakville project. 

TransCanada stands behind its proposal sent to the OPA several weeks ago. We are prepared to work with the 
OP A or the government directly to finalize that agreement. Our proposal represents a reasonable and 
achievable compromise for the unilateral cancellation of our SW-GTA project that avoids a much more costly 
litigation. 

Please let me know by the end of the day today whether the OPA accepts our proposal or whether we will have 
to pursue other means to recover our costs and damages referenced in your letter confirming cancellation of the 
SW-GTA project. 
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Regards, 

Alex Pourbaix 
President, Energy & Oil Pipelines 

Linda Lee 
Executive Assistant 
TransCanada 
450 -1 Street, SW 
Calgary, AB T2P SH1 
Ph' {403) 92Q-2106 
F" {403) 920-2410 

This electronic message and any attached docmnents are intended only for the named addressee(s). This 
communication from TransCanada may contain information that is privileged, confidential or otherwise 
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization. 
If you have received this message in error, please notify the sender immediately and delete the original 
message. Thank you. 
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Halton Hills 

Bruce Power 

Bruce B 

*Bruce B includes Recapture Payments 



Revenue of TransCanada 

. 

Eastern Power 
Generation 

Fuel Type %ofTotal 
CapaCity (MW) 

Halton Hills (ON) · 683 NG 35% 

Becancour (PQ) 550 NG 28% 
Cartier Wind (PQ) 365 Wind 19% 
Portlands Energy (ON) 275 NG 14% 
Grandview (NB) 90 NG. 5% 
Total 1963 100% 

Year ended Dec 31 [$M] 2010 2009 2008 

Revenues 

Eastern Power $ 330 $ 281 $ 175 

Bruce Power $ 862 $ 883 $ 785 

Total $ 1,192 $ 1,164 $ 960 

Year ended Dec 31 [$M] 2010 2009 2008 

TCE Ontario Revenues 

Halton Hills $ 115 $ $ 
Portland Energy $ 46 $ 39 $ 
Bruce $ 862 $ 883 $ 785 

Total $ 1,023 $ 922 $ 785 



Aleksandar Kojic 

From: Michael Killeavy 
Sent: April 11, 2011 12:44 PM 
To: Catherine Forster; Deborah Langelaan 
Cc: JoAnne Butler · · 
Subject: RE: Email Response from Alex Pourbaix 

Sensitivity: Confidential 

Thank you. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Catherine Forster 
Sent: April11, 201112:40 PM 
To: Michael Killeavy; Deborah Langelaan 
Cc: JoAnne Butler 
Subject: RE: Email Response from Alex Pourbaix 
Sensitivity: Confidential 

Hi Michael, 

Please find attached the numbers you requested. This spreadsheet contains the settlement information in addition to 
the revenues as reported in their financial statements. Maggie is in the office this afternoon if you have any questions 
about the settlem.ent payments. 

Thanks, 

Catherine 

From: Michael Killeavy 
Sent: Wednesday, April 06, 2011 6:51 PM 
To: Catherine Forster; Deborah Langelaan 
Cc: JoAnne Butler 
Subject: Fw: Email Response from Alex Pourbaix 
Sensitivity: Confidential 

Cath and Deb, 

Cath, can you please do a summary of our payments to TransCanada Energy for: PEC (1/2 is TCE); Halton Hills; and Bruce 
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Power (1/2 is TCE)? Can you please do it for the last three years? 

Deb, can you get Ronak to go through the TC financials to segregate out and summarize energy business revenue, too? 

I'll check the lobbyist registry tonight. 

I'm lecturing at Osgoode Hall Law School tomorrow, but I'll be in BlackBerry contact all day. 

Sorry to dump this on you. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Brett Baker 
Sent: Wednesday, April 06, 2011 06:43 PM 
To: JoAnne Butler; Kristin Jenkins; Irene Mauricette; Michael Lyle; Michael Killeavy; Deborah Langelaan; Susan Kennedy 
Subject: RE: Email Response from Alex Pourbaix 

Hi all, 

After speaking with Colin, a couple of small follow up items ... might we check the Lobbyist Registry and see who is on 
for TC (MacNaughton, Silver, Bird, other ... ) and get a better sense from their financials as to the amount of revenue 
they make from their energy investments in Ontario v. the project/legal amounts for OGS? 

Merci, brett. 

From: JoAnne Butler 
Sent: April 6, 201112:08 PM 
To: Brett Baker; Kristin Jenkins; Irene Mauricette; Michael Lyle; Michael Killeavy; Deborah Langelaan; Susan Kennedy 
Subject: Re: Email Response from Alex Pourbaix 
Sensitivity: Confidential 

Yes, we will handle ... 

JCB 

From: Brett Baker 
Sent: Wednesday, April 06, 201112:04 PM 
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To: Kristin Jenkins; JoAnne Butler; Irene Mauricette; Michael Lyle; Michael Killeavy; Deborah Langelaan; Susan Kennedy 
Subject: RE: Email Response from Alex Pourbaix 

Further to my discussion With Michael, the Board will need a "note" updating them, giving them a sense of the options 
going forward, inclusive of the litigation process,, and a draft response for Colin or Jim to send to Alex for day's end,, 
Make sense? · 

From: Kristin Jenkins 
Sent: April 6, 201111:51 AM 
To: JoAnne Butler; Irene Mauricette; Michael Lyle; Michael Killeavy; Deborah Langelaan; Susan Kennedy 
Cc: Brett Baker 
Subject: Re: Email Response from Alex Pourbaix 
Sensitivity: Confidential 

Are you drafting a response? 

From: JoAnne Butler 
Sent: Wednesday, April 06, 201111:27 AM 
To: Irene Mauricette; Michael Lyle; Michael Killeavy; Kristin Jenkins; Deborah Langelaan; Susan Kennedy 
Cc: Brett Baker 
Subject: Re: Email Response from Alex Pourbaix 

We will discuss this internally this aft and be prepared to talk to the Board about this at five, It is very timely, That will 
still give us time to respond to Alex by their end of day, 

I certainly know what my initial reaction is,, 

JCB 

From: Irene Mauricette 
Sent: Wednesday, April 06, 2011 11:20 AM 
To: JoAnne Butler; Michael Lyle; Michael Killeavy; Kristin Jenkins 
Cc: Brett Baker 
Subject: FW: Email Response from Alex Pourbaix 

FYL ,deadline for response end of day today,,, 

From: Linda Lee [mailto:linda_lee@transcanada,com] On Behalf Of Alex Pourbaix 
Sent: April 6, 2011 10:31 AM 
To: Colin Andersen 
Subject: Email Response from Alex Pourbaix 

PRlVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Colin, 

Thank you for your emaiL I appreciate your invitation to continue discussions between our respective teams, 
However, I think we have to acknowledge that after six months of discussions, the size of the gap between us is 
too large for the teams to bridge, 
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TransCanada tabled a proposal with the OP A that is technically achievable (including the seasonally adjusted 
capacities), offers the OPA a lower NRR payment than the one they were obligated to pay under the SW-GTA 
contract, and contained a $125 million concession on TransCanada's anticipated value under that contract. 
Finally, our proposal offered the OPA the full.benefit of any capital cost reductions identified during the 
development of the project. Simply put, we want to build the less expensive, smaller, more responsive power 
plant required in your Long Term Energy Plan instead oftaking legal action to recover our costs and damages 
from the SW-GTA project cancelled by the Minister. 

Your ieam' s counter-proposal is not technically achievable, provides for a negative value for Trans Canada, 
strips TransCanada of our ability to recover reasonable damages including the anticipated value of the SW- ' 
GTA contract in the event that permitting is not achievable and seeks to have TransCanada provide a 4% loan 
for 25 years to the OPA for TransCanada's sunk costs on the Oakville project. 

TransCanada stands behind its proposal sent to the OPA several weeks ago. We are prepared to work with the 
OP A or the govermnent directly to finalize that agreement. Our proposal represents a reasonable and 
achievable compromise for the unilateral cancellation of our SW -GTA project that avoids a much more costly 
litigation. · 

Please let me know by the end of the day today whether the OPA accepts our proposal or whether we will have 
to pursue other means to recover our costs and damages referenced in your letter confirming cancellation of the 
SW-GTAproject. 

Regards, 

Alex Pourbaix 
President, Energy & Oil Pipelines 

Linda Lee 
Executive Assistant 
TransCanada 
450 ·1 Street, SW 
Calgary, AB T2P SH1 
Ph: {403)920·2106 
Fx: (403)920·2410 

This electronic message and any attached documents are intended only for the named addressee(s). This 
communication from TransCanada may contain information that is privileged, confidential or otherwise 
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization. 
If you have received this message in error, please notify the sender immediately and delete the original 
message. Thank you. 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 
Atfiichments: 

Susan Kennedy 
April11, 2011 12:55 PM 
'Ivanoff, Paul'; 'Sebastiane, Rocco'; Michael Killeavy; Deborah Langelaan 
Sarah. Diebel · 
FW: TCE-OGS Key Messages 
TCE-OGS Key Messages.docx 

Draft key communication messages for review. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 
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OPA Key Messages in event TCE Files Notice of Claim 

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best 

interest of Ontario ratepayers. ' 

2. While the provincial government announced the Oakville Generating Station would not 

proceed, this current issue is a commercial dispute between OPA and TCE. 

3. OPA does not believe it is reasonable or necessary for Ontario 'ratepayers to pay ($1 

billion) to TCE as compensation for the Oakville Generating Station. 

4. OPA and TCE have a long standing, positive working relationship which has benefited 

rate payers through the development and deliver of clean, cost effective power. 

• 100% own and operate Halton Hills 

.• 56% PEC 

• Major investor in Bruce Power 

5. OPA's preference continues to be a negotiated agreement that sees TCE developing 

another needed generation project. 



Aleksaodar Kojic 

From: 
Sent: 
To: 

Ivanoff, Paul [Pivanoff@osler.com] 
Apri111, 20111:03 PM 

Cc: 
Michael Killeavy; Susan Kennedy; Deborah Langelaan; Sarah Diebel 
Sebastiana, Rocco 
RE: OPA - TCE (Request for Mediation) Subject: 

I am fine with the changes. Note that the "Privileged ... " banner is to be on the email as well. 

·Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box SO, 1 First Canadian Place 

~~. ~"'" -'" 

From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthoritv.on.ca] 
Sent: Monday, April 11, 2011 12:59 PM 
To: Susan Kennedy; Ivanoff, Paul; Deborah Langelaan; Sarah Diebel 
Cc: Sebastiana, Rocco 
Subject: RE: OPA - TCE (Request for Mediation) 

I'm fine with your changes. The clean copy would then be: 

"It appears that the parties have reached an impasse in respect of the discussions relating to the SWGTA 
contract. In the circumstances, the OPA believes that it would be useful to jointly engage the services of a 
Mediator to assist in resolving the differences between the parties. If you agree that there is merit in entering 
into a mediation process at this time, we would propose that the parties promptly take steps to agree on a 

_____ candidate and pro_ceed~cille.Jl_che_dulingco:Eamediation.session;cc-=-~ ..c~:"" -- -~ ~--

Please Jet me know within the next two days as to whether you are agreeable to mediation." 

Michael 

Michael Killeavy, LL.B., MBA,.P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
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MSH 1T1 
416-969-6288 
416-520-9788 {CELL} 
416-967-1947 (FAX} 

From: Susan Kennedy 
Sent: April11, 201112:50 PM 
To: 'Ivanoff, Paul'; Michael Killeavy; Deborah Langelaan; Sarah Diebel 
Cc: Sebastiana, Rocco 
Subject: RE: OPA - TCE (Request for Mediation) 

My suggestions, strictly style suggestions: 

"It appears that the parties have reached an impasse in respect of the discussions relating to the SWGTA 
contract. In the circumstances, the OPA believes that it would be useful to jointly engage the services of a 
Mediator to assist in resolving mecliate the differences between the parties. We believe If you agree that there is 
merit in entering into a mediation process at this time and request that you aavise as to vffiethBl' you aFe 
prepaFea to proeeea ·..mh a mecliatioa. If so, we would propose that the parties promptly take steps to agree on 
a candidate and proceed with the scheduling of a mediation session. 

Please let me know within the next two days as to whether you are agreeable to mediation." 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Aprilll, 201112:16 PM 
To: Michael Killeavy; Susan Kennedy; Deborah Langelaan; Sarah Diebel 
Cc: Sebastiana, Rocco 
Subject: OPA- TCE (Request for Mediation) 

Below is the text of the draft email to Alex Pourbaix requesting mediation. 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Alex, 

-··---lt-appears-that-the-parties-have-r.eachJ:Jd-ancimpasse'm'respect-ef-the-discussiens-relating-te-the.:gWQ'I'A ---·---~ 
contract. Intb.e circumstanges;ihe GPA]lelieyes that it would be useful to jointly engage the services of a 
Mediator to mediate the differences between the parties. We believe that there is merit in entering into a 
mediation process at this time and request that you advise as to whether you are prepared to proceed with a 
mediation. If so, we propose that the parties promptly take steps to agree on a candidate and proceed with the 
scheduling of a mediation session. 

Please let me know within the next two days as to whether you are agreeable to mediation. 
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D 
Paul Ivanoff 
Partn~r 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanbff@osfer.cOm 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place E:r· ~, ... , ,. 
---·**********-****"*****"'**************-******-

This e-mail message is privileged, confidential and subject to 
copyright Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privih§g;e, confidential et 
Soumis 8. des droits d'auteur. II est interdit de l'utiJiser au 
dele divulguer sans autorisation. 

**"*-*******"'********-***************-****-****"'********* 
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Aleksandar Kojic 

·From: 
Sent: 

Michael Killeavy 
Aprl111, 20111:06 PM 

To: 
Cc: 

'Ivanoff, Paul'; Susan Kennedy; Deborah Langelaan; Sarah Diebel 
'Sebastiane, Rocco' 

Subject: RE: OPA- TCE (Request for Mediation) 

Correct. 

"PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

It appears that the parties have reached an impasse in respect of the discussions relating to the SWGTA 
contract. In the circumstances, the OPA believes that it would be useful to jointly engage the services of a 
Mediator to assist in resolving the differences between the parties. If you agree that there is merit in entering 
into a mediation process at this time, we would propose that the parties promptly take steps to agree on a 
candidate and proceed with the scheduling of a mediation session. 

Please let me know within the next two days as to whether you are agreeable to mediation." 

Are we all in agreement with this text of the message:? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Aprilll, 20111:03 PM 
To: Michael Killeavy;.Susan Kennedy; Deborah Langelaan; Sarah Diebel 
Cc: Sebastiano, Rocco 

.. c5ubject~cR£:cQpA--TGE-EReEjtJest·fOF-MeeliatieA}--·~-~--··----~··~· · __ ·_·---'---- -··· 

I am fine with the changes. Note that the "Privileged ... " banner is to be on the email as well. 

Regards, 
Paul 

D 
Paul Ivanoff 
Partner 
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416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place []"' """'' -~ "" 
From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: Monday, April 11, 2011 12:59 PM 
To: Susan Kennedy; Ivanoff, Paul; Deborah Langelaan; Sarah Diebel 
Cc: Sebastiana, Rocco 
Subject: RE: OPA - TCE (Request for Mediation) 

I'm fine with your changes. The clean ~opy would then be: 

"PRlVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

It appears that the parties have reached an impasse in respect of the discussions relating to the SWGTA 
contract. In the circumstances, the OPA believes that it would be useful to jointly engage the services of a 
Mediator to assist in resolving the differences between the parties. If you agree that there is merit in entering 
into a mediation process at this time, we would propose that the parties promptly take steps to agree on a 
candidate and proceed with the scheduling of a mediation session. 

Please let me know within the next two days as to whether you are agreeable to mediation." 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

Fr()m:~Susan··Kennedy 

Sent: April11, 201112:50 PM 
To: 'Ivanoff, Paul'; Michael Killeavy; Deborah Langelaan; Sarah Diebel 
Cc: Sebastiana, Rocco 

. Subject: RE: OPA- TCE (Request for Mediation) 

My suggestions, strictly style suggestions: 

-· -------·--·---·---------------

"It appears that the parties have reached an impasse in respect of the discussions relating to the SWGTA 
contract. In the circumstances, the OPA believes that it would be useful to jointly engage the services of a 
Mediator to assist in resolving mediate the differences between the parties. We believe If you agree that there is 
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merit in entering into a mediation process at this time E!f!Ei reEJl:lest that you advise as to whether you are 
J3F6flared to proeeed wi-th a mediation. If so, we would propose that the parties promptly take steps to agree on 
a candidate and proceed with the scheduling of a mediation session. 

Please let me know within the next two days as to whether you are agreeable to mediation." 

Susan H. Kennedy 
Director, Corporate/COmmercial Law Group 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Aprilll, 201112:16 PM 
To: Michael Killeavy; Susan Kennedy; Deborah Langelaan; Sarah Diebel 
Cc: Sebastiana, Rocco 
Subject: OPA- TCE (Request for Mediation) 

Below is the text of the draft email to Alex Pourbaix requesting mediation. 

PRlVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Alex, 

It appears that the parties have reached an impasse in respect of the discussions relating to the SWGTA 
contract. In the circumstances, the OP A believes that it would be useful to jointly engage the services of a 
Mediator to mediate the differences between the parties. We believe that there is merit in entering into a 
mediation process at this time and request that you advise as to whether you are prepared to proceed with a 
mediation. If so, we propose that the parties promptly take steps to agree on a candidate and proceed with the 
scheduling of a mediation session. 

Please let me know within the next two days as to whether you are agreeable to mediation. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
A 16.862.6666 FACSIMILE 
pivanoff@osler.com 

--esJer,f=lo-skln-&-Flarcouifll"""P ______ . 
·· -Box 5D,-1·First Canadian Place ---[]"'· ~'" -~ "' 

"'********"'****"******************************--************* 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi!f§gh§, confidentiel et 
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soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 

***"'*****"'*"""**********-**"'**- lA A **'**"'*"************ 
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Aleksandar Kojic 

From: 
Sent: 

Ivanoff, Paul [Pivanoff@osler.com] 
April11, 20111:13 PM 

To: 
Cc: 

Michael, Killeavy; Susan Kennedy; Deborah Langelaan; Sarah Diebel 
Sebastiane, Rocco · 

Subject: RE: OPA- TCE (Request for Mediation) 

Yes, it is fine from here. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin. & Harcourt LLP 
Box 50, 1 First Canadian Place 

[j"""·"--'~ 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: Monday, April11, 20111:06 PM 
To: Ivanoff, Paul; Susan Kennedy; Deborah Langelaan; Sarah Diebel 
Cc: Sebastiane, Rocco 
Subject: RE: OPA- TCE (Request for Mediation) 

Correct. 

"PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

It appears that the parties have reached an impasse in respect of the discussions relating to the SWGTA 
contract. In the circumstances, the OPA believes that it would be useful to jointly engage the services of a 
Mediator to assist in resolving the differences between the parties. If you agree that there is merit in entering 
into a mediation process at this time, we would propose that the parties promptly take steps to agree on a 
C8.Jldidate and proceed wit11 the scheduling of a mediation session. 

Please 1eil:ll.e know within the next two days as to whether you ate agreeable to mediation." 

Are we all in agreement with thls text of the message:? 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
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MSH1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: April11, 20111:03 PM 
To: Michael Killeavy; Susan Kennedy; Deborah Langelaan; Sarah Diebel 
Cc: Sebastiana, Rocco 
Subject: RE: OPA - TCE (Request for Mediation) 

I am fine with the changes. Note that the "Privileged ... " banner is to be on the email as well. 

Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

r~::r· "--,M 

From: Michael Ki/leavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: Monday, April 11, 201112:59 PM 
To: Susan Kennedy; Ivanoff, Paul; Deborah Langelaan; Sarah Diebel 
Cc: Sebastiana, Rocco 
Subject: RE: OPA - TCE (Request for Mediation) 

I'm fine with your changes. The clean copy would then be: 

"PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

_C'-It-appeil.rifuat't!W pames nave ieach-&lanimpagse in r~SJle()t Q{ the discnssions relating to the SWGTA 
contract: Iiitlieciicumstarices, theOPA believes that it would be useful to jointly engage the· services of a 
Mediator to assist in resolving the differences between the parties. If you agree that there is merit in entering . 
into a mediation process at this time, we would propose that the parties promptly take steps to agree on a 
candidate and proceed with the scheduling of a mediation session. 

Please let me know within the next two days as to whether you are agreeable to mediation." 

Michael 
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Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH1T1 
416-969-6288 

416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Susan Kennedy 
Sent: April11, 201112:50 PM 
To: 'Ivanoff, Paul'; Michael Killeavy; Deborah Langelaan; Sarah Diebel 
Cc: Sebastiane, Roccci 
Subject: RE: OPA - TCE (Request for Mediation) 

My suggestions, strictly style suggestions: 

"It appears that the parties have reached an impasse in respect of the discussions relating to the SWGTA 
contract. In the circumstances, the OP A believes that it would be useful to jointly engage the services of a 
Mediator to assist in resolving mediate the differences between the parties. We "Believe If you agree that there is 
merit in entering into a mediation process at this time and request that yea aeP!ise as te whether yea are 
prepared te preeeed vli.th a mediatien. Ifse, we would propose that the parties promptly take steps to agree on 
a candidate and proceed with the scheduling of a mediation session. 

Please let me know within the next two days as to whether you are agreeable to mediation." 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Aprilll, 201112:16 PM 
To: Michael Killeavy; Susan Kennedy; Deborah Langelaan; Sarah Diebel 
Cc: Sebastiana, Rocco 
Subject: OPA - TCE (Request for Mediation) 

Below is the text of the draft email to Alex Pourbaix requesting mediation. 

Alex, 

It appears that the parties have reached an impasse in respect of the discussions relating to the SWGTA 
contract. In the circumstances, the OPA believes that it would be useful to jointly engage the services of a 
Mediator to mediate the differences between the parties. We believe that there is merit in entering into a 
mediation process at this time and request that you advise as to whether you are prepared to proceed with a 
mediation. If so, we propose that the parties promptly take steps to agree on a candidate and proceed with the 
scheduling of a mediation session. 
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Please let me know within the next two days as to whether you are agreeable to mediation. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place []'"" ~"'" -'" 

*"****************"**************-******************-****** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi18gi8, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

"'* * '*"**********************************"***"'************ 
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Aleksandar Kojic 

From: 
Sent: 

JoAnne Butler 
Apri111, 2011 3:54PM 

To: _ Michael Killeavy; Deborah Langelaan 
Subject: RE: Potential Questions for Tomorrow's Meeting 

OK. .. 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthority.on.ca 

From: Michael Killeavy 
Sent: Lunes, 11 de Abril de 2011 03:52 p.m. 
To: JoAnne Butler; Deborah Langelaan 
Subject: RE: Potential Questions for Tomorrow's Meeting 

Then have them just avoid #1- it's way too technical for them. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 

416-520-9788 {CELL) 
416-967-1947 {FAX) 

From: JoAnne Butler 
·· -- Sent: Ap.ril111_20.113_:51J~M.----'~~"-"'----"-·'----'--'--'--'--'-~='--'----' 

_ To: MichaeLKilleavy; Deborah Langelaan 
Subject: RE: Potential Questions for Tomorrow's Meeting 

Hmmm ... getting too close to them trying to be our negotiators .... maybe just stay silent and let TCE bring it up?? 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
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joanne.butler@oowerauthoritv.on.ca 

From: Michael Killeavy 
Sent: Lunes, 11 de Abril de 2011 03:48 p.m. 
To: JoAnne Butler; Deborah Langelaan 
Subject: RE: Potential Questions for Tomorrow's Meeting 

We don't recommend #1. 

Could we instead ask, "how has TCE factored in the probability of the OGS not proceeding into their numbers?" 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

---------·--·------· 
From: JoAnne Butler 
Sent: April11, 2011 3:45 PM 
To: Michael Killeavy; Deborah Langelaan 
Subject: FW: Potential Questions for Tomorrow's Meeting 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416·969·6005 Tel. 
416-969·6071 Fax. 
jo<i.nne.butler@powerauthority.on.ca 

!'rom: Kristin Jenkins 
· sent: Lunes, ilCfe-Aiirn-de 2151112:5o p:m~ 

To: Colin Andersen; Michael Lyle; JoAnne Butler 
Subject: Potential Questions for Tomorrow's Meeting 

1) We don't know the specifics of all the numbers, nor do we need to. We do know that at this point that OPA and 
TCE are far apart. One area that I have a question on is the costs for the new plant. Given the previous issues 
with the turbines, we know they make up almost half the capital costs. Assuming that's correct, how can OPA 

and TCE be so far apart on what a new facility in KWC would cost? 
2) You have expressed concern about how the sunk costs are paid out under the OPA proposal. Are there 

alternatives that are acceptable to you, beyond cutting a cheque. 
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3) You said that OPA has not disclosed all the information you have requested. We've heard the same thing about 
TCE from OPA. Do you see a process how this could be constructively resolvec!? 

4) OPA has suggested mediation. What's your view on this? Do you see any value for TCE to pursue mediation? 

Kristin J~nkins] Vice President Corporate Communications (A)] Ontario Power Authority ]120 Adelaide Street West, Suite 1600 I 
Toronto, ON MSH 1T1] tel. 416.969.60071 fax. 416.967.1947 I ww.ir.DoweraLithoritv.oli.ca 
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Aleksandar Kojic 

From: 
sent: 
To: 

JoAnne Butler 
Apri111, 2011 3:57 PM 
Michael Killeavy 

Subject: RE: TCE Matter - DRAFT Email - Mediation ... 

Perfect... thanks ... 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario MSH 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthority.on.ca 

From: Michael Killeavy 
Sent: Lunes, 11 de Abril de 2011 03:57 p.m. 
·To: Colin Andersen 
Cc: JoAnne Butler; Susan Kennedy; Michael Lyle; Deborah Langelaan; Sarah Diebel 
Subject: TCE Matter - DRAFT Email - Mediation ... 

Colin, 

Here's the text of an email requesting that TCE engage in mediation with the OPA: 

••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

"PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

It appears that the parties have reached an impasse in respect of the discussions relating to the SWOT A 
contract. In the circumstances, the OPA believes that it would be useful to jointly engage the services of a 
Mediator to assist in resolving the differences between the parties. If you agree that there is merit in entering 
into a mediation process at this time, we would propose that the parties promptly take steps to agree on a 
candidate and proceed with the scheduling of a mediation session. 

Please let me know within the next two days as to whether you are agreeable to mediation." 

• • • • a • • • • • • • • • a a • • • • • • • • • • ._._._a_a_._._._._._._._._._.._._._._._.J.:lLLILIULa.LLL.La.a . ._._._._.~._:•_:•_:a....:::a..:.~a:.:._._._._._._._._:a_a_a:._.::-Ji_•=•~•-llli::a---'-

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
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416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 

Ivanoff, Paul [Pivano.ff@osler.com] 
Apri111, 2011 4:28 PM · 
Michael Killeavy; Susan Kennedy 
Colin Andersen; JoAnne Butler 
RE: TCE Matter- Mediation ... 

This revision looks fme to me. 

Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place [!']'"' ""~' -"" 
From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthority.on.ca] 
Sent: Monday, Aprilll, 2011 4:18PM. 
To: Susan Kennedy; Ivanoff, Paul 
Cc: Colin Andersen; JoAnne Butler 
Subject: TCE Matter - Mediation ... 

In place of the "impasse" language I have made the following suggestion: 

"PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

It appeaFS that the parties have reached aa impasse ia respeet of the diseassioHs relating to the SWGT,'\ 
OOHtraet. n We believe that the parties might benefit from having a facilitated discussion on. the disagreement 

-----oetween the parties. lJJ th~ c@1Jmst.anc~,fu~QPA helieY:esiliatiLw:ould be_usefuLto_jointlyengage.the -- -
services of a Mediator to assist us inresolving the o\lr differences bet\\<een-full parties. If you agree That There is 
merit in entering into a mediation process at this time, we would propose that the parties promptly take steps to 
agree on a candidate and proceed with the scheduling of a mediation session. 

Please let me know within the next two days as to whether you are agreeable to mediation." 

.Any comments? 
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Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

This e·mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi1Sgi8, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de re divulguer sans autorisation. 

I 
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Aleksandar Kojic 

From: 
Sent: 

Ivanoff, Paul [Pivanoff@osler.com] 
April 11, 2011 4:28 PM 

To: 
Cc: 
Subject: 

Michael Killeavy; Susan Kennedy 
Colin Andersen; JoAnne Butler 
RE: TCE Matter- Mediation ... 

This revision looks fine to me. 

Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
E:iario, Canada MSX 1 88 

From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthoritv.on.ca] 
Sent: Monday, Aprilll, 2011 4:18 PM 
To: Susan Kennedy; Ivanoff, Paul 
Cc: Colin Andersen; JoAnne Butler 
Subject: TCE Matter- Mediation ... 

In place of the "impasse" language I have made the following suggestion: 

"PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

It awears that the parties haYe reaehed an impasse ia respeet sf the diseussiens relating te the SWGTA 
eeatraet. We believe that the arties rni htbenefitfrom havin a facilitated discussion o -the-'-disa _e_emen~-----' 
-------------

e een_ e parties. _fuJil?. circ_l!ID_stau_c_e_s, _the.DI'.A.belieYesthat it.would be useful-to jointly engage the --
servl.ces of it Mediator to assist us ·in resolving the our differences bet>.'vsea theiarties: Ifyou agree that there :is 
merit in entering into a mediation process at this time, we would propose that the parties promptly take steps to 
agree on a candidate and proceed with the scheduling of a mediation session. 

Please let me know within the next two days as to whether you are agreeable to mediation." 

P,ny comments? 
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Michael Killeavy, ll.B., MBA, P.Eng. 

Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 

MSH 1T1 
416-969-6288 
416-520-9788 (CEll) 
416-967-1947 (FAX) 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privih§gi9, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de re divulguer sans autorisation. 

**********"'*********-*"*****-****"***---·--
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Aleksandar Kojic 

From: 
Sent: 

Kristin Jenkins 
April11, 2011 4:34 PM 

To: 
Cc: 
Subject: 

JoAnne Butler; Colin Andersen; Michael Lyle 
Michael Killeavy; Deborah Langelaan 
Re: Potential Questions for Tomorrow's Meeting 

Understood. Mike-did external counsel have comments O(l the key messages? 

From: JoAnne Butler 
Sent: Monday, April 11, 2011 03:56 PM 
To: Kristin Jenkins; Colin Andersen; Michael Lyle 
Cc: Michael Killeavy; Deborah Langelaan 
Subject: RE: Potential Questions for Tomorrow's Meeting 

We are a little leery about No. 1. I am sure that TCE will bring this up anyway so maybe Craig and Sean could broach 
this turbine issue as a fact and not a question, ie. let's not get them get drawn into a discussion on plant costing ... 

2, 3 and 4 look good ... 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto; Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthorltv.on.ca 

From: Kristin Jenkins 
Sent: Lunes, 11 de Abril de 201112:50 p.m. 
To: Colin Andersen; Michael Lyle; JoAnne Butler 
Subject: Potential Questions for Tomorrow's Meeting 

1) We don't know the specifics of all the numbers, nor do we need to. We do know that at this point that OPA and 
TCE are far apart. One area that I have a question on is the costs for the new plant. Given the previous issues 
with the turbines, we knc:>wthey make up almost halfthe capital co~ts..=Assuming-thato-s-e-tJFFeGt,chew~ean'0PAc_· --~ 

·. and ICE be sofar ~part on what a.newJaciliWin_KWCwould cost':'-
2) Yoi.ifiaveexpressed ~;;-n~er~~bout how the sunkcosfs-areq)aia out under the OPA prop~sal. Are there 

alternatives that are acceptable to you, beyond cutting a cheque. 
3) You said that OPA ha.s not disclosed all the information you have requested. We've heard the same thing about 

TCE from OPA. Do you see a process how this could be constructively resolved? 
4) OPA has suggested mediation. What's your view on this? Do you see any value for TCE to pursue mediation? 

Kristin Jenkins! Vice President Corporate Communications (A) I Ontario Power Authority 1120 Adelaide Street West, Suite 1600 I 
·Toronto, ON MSH 1T1 I tel. 416.969.6007 I fax. 416.967.1947 I www.oowerauthoritv.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 

Michael Killeavy 
April11, 2011 5:00 PM 
'Pivanoff@osler.com' 
Re: TCE Matter-Mediation ... 

I have a couple more names for potential mediators. I'll call tomorrow. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1Tl 
416-969-6288 {office) 
416-969-6071 {fax) 
416-520-9788 {cell) 
Michael.killeavv@powerauthority.on.ca 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Monday, Aprilll, 2011 04:28 PM 
To: Michael Killeavy; Susan Kennedy 
Cc: Colin Andersen; JoAnne Butler 
Subject: RE: TCE Matter - Mediation ... 

Tbis revision looks fine to me. 

Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
oivanoff@osler...com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place E:]' .. ~-" ·~ '~ 
From: Michael· Killeavy [mailto:Michaei.Killeavy@powerauthoritv.on.ca]. 
Sent: Monday, Aprilll; 2011 4:18PM 
To: susan Kennedy; Ivanoff, Paul 
Cc: Colin Andersen; JoAnne Butler 
Subject:· TCE Matter- Mediation ... 
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In place of the "impasse" language I have made the following suggestion: 

"PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

It awears that the parties have reaffied an impasse in respeet of the diseassions relating to the SWGT!. 
eantraet. We believe that the parties might benefit from having a facilitated discussion on the disagreement 
between the parties. In the circumstances, the OPA believes that it would be useful to jointly engage the 
services of a Mediator to assist us in resolving the our differences lletwean the parties. If you agree that there is 
merit in entering into a mediation process at this time, we would propose that the parties promptly take steps to 
agree on a candidate and proceed with the scheduling of a mediation session. 

Please let me know within the next two days as to whether you are agreeable to mediation." 

Any comments? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CEll) 
416-967-1947 (FAX) 

*****-"******-**********"*************************"*********-

This e-mail message is privileged, confidential and subject to 
copyright Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privil9gi9, confidentiel et 
Soumis 8 des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

4" ************"*****************"*"*"'********* ** *** 
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Al.eksandar Kojic 

From: 
sent: · 
To: 
Subject: 
Attachments: 

Kristin Jenkins 
Aprii11,20119:47PM . . 
Colin Andersen; JoAnne Butler; Michael Lyle; Michael KiHeavy 
Fw: TCE~OGS Key Messages - Revised 
TCE-OGS-Key·Messages.doc.docx 

I revised to include mediation in last message. 

From: Kristin Jenkins [mailto:kmjkristin@gmail.com] 
Sent: Monday, April 11, 2011 08:55PM 
To: Kristin Jenkins 
Subject: TCE-OGS Key Messages - Revised 
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OPA Key Messages in event TCE Files Notice of Claim 

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best 

interest of Ontario ratepayers. 

2. While the provincial government announced the Oakville Generating Station would not 

proceed, this current issue is a commercial dispute between OPA and TCE. 

3. OPA does not believe it is reasonable or necessary for Ontario ratepayers to pay ($1 

billion) to TCE as compensation for the Oakville Generating Station. 

4. OPA and TCE have a long standing, positive working relationship which has benefited 

rate payers through the development and deliver of clean, cost effective power. TCE 

owns and operates Halton Hills Generating Station, has 56% interest in Portlands 

Generating Station and is a major investor in Bruce Power. 

5. OPA's preference continues to be a negotiated agreement that sees TCE developing 

another needed generation project. This is why OPA has proposed mediation to TCE. 



Aleksandar Kojic 

From: 
sent: 

Michael Killeavy 
April12, 2011 4:30 AM 

To: 
Subject: 

Kristin Jenkins; Deborah Langelaan 
Fw: TCE Matter- Mediation ... 

Colin didn't like "impass." 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1Tl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Michael Killeavy 
Sent: Monday, April 11, 2011 04:17 PM 
To: Susan Kennedy; Ivanoff, Paul <Pivanoff@osler.com> 
Cc: Colin Andersen; JoAnne Butler 
Subject: TCE Matter - Mediation •.. 

In place of the "impasse" language I have made the following suggestion: 

"PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

It Bjlp68XS that the parties have Feached an impasse m fi;)Speet of the disoossions relating to the SWGT!. 
eentraet. We believe that the parties might benefit from having a facilitated discussion on the disagreement 
between the parties. In the circumstances, the OPA believes that it would be useful to jointly engage the 
services of a Mediator to assist us in resolving the our differences between the parties. If you agree that there is 
merit in entering into a mediation process at this time, we wouldpro.IJose that the parties promptly take steps to-

~gree-'0n'-a-eancl:idate-andi)rociieu'W:itlfth'escll:etlTilin~ of a !Ile:ifLatwn se~sio!l._ . _ 
-

Please let me know within the next two days as to whether you are agreeable to mediation." 

Any comments? 

Michael Killeavy, LL.B., MBA, P.Eng. 
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Aleksandar Kojic 

From: 
Seiit: 
To: 
Subject: 

. -

Michael Killeavy . 
April1,2, 2011 8:25AM 
Deborah Langelaan 
RE: TCE Matter- Mediation .~ . 

I suppose so. I am supposed to meet with Colin at 10 am but I am in another meeting. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Deborah Langelaan 
Sent: April 12, 2011 8:25AM 
To: Michael Killeavy 
Subject: RE: TCE Matter - Mediation ... 

Does that mean the e-mail to Alex has not been sent yet? 

From: Michael Killeavy 
Sent: April 12, 2011 4:30AM 
To: Kristin Jenkins; Deborah Langelaan 
Subject: Fw: TCE Matter - Mediation ... 

Colin didn't like "impass." 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management ... 

_O_otario_l'ow_erl\uthority .. 

120 AOel<lideSt: West, Suite 1600 
Toronto, Ontario, MSH 1 T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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---------·--···-·-----------
From: Michael Killeavy . 
Sent: Monday, Aprilll, 2011 04:17PM 
To: Susan Kennedy; Ivanoff, Paul <Plvanoff@osler.com> 
Cc: Colin Andersen; JoAnne Butler · 
Subject: TCE Matter - Mediation ... 

In place of the "impasse" language I have made the following suggestion: 

"PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

It appears That the parties have reaehee an im}lasse iR respeet efthe E!ise<~ssieas relatillg te the S¥lGTA 
eeatraet. We believe that the parties might benefit from having a facilitated discussion on the disagreement 
between the parties. In the circumstances, the OP A believes that it would be useful to jointly engage the 
services of a Mediator to assist us in resolving the our differences between the parties. If you agree that there is 
merit in entering into a mediation process at this time, we would propose that the parties promptly take steps to 
agree on a candidate and proceed with the scheduling of a mediation session. 

Please let me know within the next two days as to whether you are agreeable to mediation." 

Any comments? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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Ah:iksandar Kojic 

JoAnne Butler From: 
seht: 
to: 

April12, 2011 9:12AM . . . 

Subject: 
Kristin Jenkins; Colin Andersen; Michael Lyle; Michael Killeavy 
Re: TCE-OGS Key Messages - Revised 

Looks good ... Point 4 should say "delivery" not deliver ... 

JCB 

From: Kristin Jenkins 
Sent: Monday, April 11, 2011 09:46 PM 
To: Colin Andersen; JoAnne Butler; Michael Lyle; Michael Killeavy 
Subject: Fw: TCE-OGS Key Messages - Revised 

I revised to include mediation in last message. 

From: Kristin Jenkins [mailto:kmjkristin@gmail.coml 
Sent: Monday, April 11, 2011 OB:SS PM 
To: Kristin Jenkins 
Subject: TCE-OGS Key Messages - Revised 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 

Michael Killeavy 
April12, 2011 9:27AM 
Kristin Jenkins 
JoAnne Butler 

Subject: RE: Revised wording based on yesterdays 5:30 pm call with ministry 

Whatever. It is difficult to draft an email that pleases everyone unfortunately. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1Tl 
416-969-6288 
416-520-9788 (CELL} 
416-967-1947 (FAX) 

From: Kristin Jenkins 
Sent: April12, 2011 9:20AM 
To: Michael Killeavy 
Cc: JoAnne Butler 
Subject: RE: Revised wording based on yesterdays 5:30 pm call with ministry 

Yes, I know the email is coming from Colin. Just fyi, based on the call yesterday at 5:30 it was agreed that the 2 day 
turnaround would be removed and that it should be made clear that mediation was not an attempt to delay the 
process. 

From: Michael Killeavy 
Sent: April12, 2011 9:17AM 
To: Kristin Jenkins 
Cc: JoAnne Butler 
Subject: RE: Revised wording based on yesterdays 5:30 pm call with ministry 

I will discuss with Colin. He has to send it. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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From: Kristin Jenkins 
Sent: April12, 2011 9:11AM 
To: Michael Killeavy 
Cc: JoAnne Butler 
Subject: Revised wording based on yesterdays 5:30 pm call with ministry 

For your consideration: 

After considering where OP A and TCE are at in our negotiations, I believe that we might benefit from having a 
third-party facilitated discussion by jointly engaging the services of a mediator. I am recommending this to 
assist in resolving our differences in a timely manner. If you agree there is merit in entering into a mediation 
process, we would propose that OP A and TCE take steps to agree on a mediator and proceed with scheduling a 
mediation session. Please let me know by next week whether TCE is agreeable to mediation. 

We believe that the parties might benefit from having a facilitated discussion on the disagreement between the 
parties. In the circumstances, the OPA believes that it would be useful to jointly engage the services of a 
Mediator to assist us in resolving the our differences betweeH the parties. If you agree that there is merit in 
entering into a mediation process at this time, we would propose that the parties promptly take steps to agree on 
a candidate and proceed with the scheduling of a mediation session. 

Please let me know within the next two days as to whether you are agreeable to mediation." 

Kristin Jenkins! Vice President Corporate Communications (A) I Ontario Power Authority 1120 Adelaide Street West, Suite 1600 I 
Toronto, ON MSH 1Tl I tel. 416.969.6007 I fax. 416.967.19471 www.powerauthoritv.on.ca 
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Aleksandar Kojic 

From: Michael Killeavy 
Sent: April 12, 2011 12:05 PM 
To:· 'Pivanoff@osler.com'; Susan Kennedy; 'RSebastiano@osler.com' 
Subject: Re: TCE Matter- Mediation ... · 

I am in a meeting with Colin. Another draft of the email will be coming soon for your review. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1Tl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 

Michael.killeavv@powerauthoritv.on.ca 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Monday, April 11, 2011 04:28 PM 
To: Michael Killeavy; Susan Kennedy 
Cc: Colin Andersen; JoAnne Butler 
Subject: RE: TCE Matter- Mediation ... 

Ibis revision looks fme to me. 

Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
Qiva·noff®-oSJ5r£ -- --- -- --

Osler; Hoskin_&_ HarcoUrt LLP 
Box 50, 1 First Canadian Place [!]"""""' ·~ '~ 
From: Michael Killeavy [mailto:Mjchaei.Killeayy@powerauthoritv.on.ca] 
Sent: Monday, Aprilll, 2011 4:18PM 
To: Susan Kennedy; Ivanoff, Paul 
CC:: Colin Andersen; JoAnne Butler 
Subject: TCE Matter - Mediation ... 
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In place of the "impasse" language I have made the following suggestion: 

"PRIVILEGED, CONFIDENTIAL AND WI1HOUT PREJUDICE 

It ilfll3ears that the parties have reaehed an impasse in respeet efthe diseussieas rel.ating to the SWGT.t\ 
eoatraet. We believe that the parties might benefit from having a facilitated discussion on the disagreement 
between the parties. In the circumstances, the OP A believes that it-would be useful to jointly engage the 
services of a Mediator to assist us in resolving the our differences between the 13arties. If you agree that there is 
merit in entering into a mediation process at this time, we would propose that the parties promptly take steps to 
agree on a candidate and proceed with the scheduling of a mediation session. 

Please let me know within the next two days as to whether you are agreeable to mediation." 

Any comments? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CEll) 
416-967-1947 (FAX) 

***********************-****-*"**"*"*****************-

This e·mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi16giS, confidentiel et 
soumis a des droits d'auteur. 11 est interdit de l'utiliser ou 
de le divulguer sans autorisation. 

****************"'·---· ****************"*"********************* 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
April12, 2011 12:31 PM 
Brett Baker 

Subject: Re: TCE Matter- REVISED DRAFT of the Mediation Email ... 

For sure. I was just focusing on the substantive text. Thanks 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 

Michael.killeavv@powerauthority.on.ca 

From: Brett Baker 
Sent: Tuesday, April12, 2011 12:26 PM 
To: Michael Killeavy 
Subject: RE: TCE Matter - REVISED DRAFT of the Mediation Email ... 

Thanks for your note Michael. I might suggest, as Paul and Rocco might, that we include some "non pre justice" 
language to the confidentiality portion of the representation ... 

My thoughts ... 

From: Michael Killeavy 
Sent: April12, 201112:18 PM 
To: Ivanoff, Paul; Sebastiana, Rocco; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler; Sarah Diebel; Kristin Jenkins; Brett Baker 
Subject: TCE Matter- REVISED DRAFT of the Mediation Email ... 
Importance: High 

Paul/Rocco/Susan 

"After considering where OPA and TCE are at in our negotiations, I believe that we might benefit from having a third
party facilitated discussion by jointly engaging the services of a mediator, particularly with respect ta sharing 
information and data. On this point, we would be able to share pur information and data with the mediator on a 
confidential basis. I am recommending this to assist in resolving our differences in a timeiy manner. If you agree 
there is merit in entering into a mediation process, we would propose that OPA and TCE take steps to agree on a 
mediator and proceed with scheduling a mediation session. Please let me know by next week whether TCE is 
agreeable to mediation." 

1 



Colin would like to send this out early this afternoon, so I would appreciate your comments as soon as possible. 

Thanks, 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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Aleksandar Kojic 

From: Sebastiane, Rocco [RSebastiano@osler.com] 
April12, 201112:31 PM .. Sent: 

To: Michael !<illeavy 
Cc: Ivanoff, Paul · 
Subject: RE: TCE Matter- REVISED DRAFT of the Mediation Email ... 

Who is Brett Baker? lOs it the same Brett Baker who was formerly with Heenan Blaikie? What's his role in 
this? Thanks, Rocco 

From: Michael Killeavy [mailto:Michaei.Killeavv@powerauthority.on.ca] 
Sent: Tuesday, April12, 201112:18 PM 
To: Ivanoff, Paul; Sebastiana, Rocco; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler; Sarah Diebel; Kristin Jenkins; Brett Baker 
Subject: TCE Matter - REVISED DRAFT of the Mediation Email ... 
Importance: High 

Paul/Rocco/Susan 

I am just finished with my meeting with Colin. He requested a few changes. Here is my revised draft. 

"After considering where OPA and TCE are at in our negotiations, I believe that we might benefit from having 
a third-party facilitated discussion by jointly engaging the services of a mediator, particularly with respect to 
sharing information and data. On this point, we would be able to shore our information and data with the 
mediator on o confidential basis. I am recommending this to assist in resolving our differences in a timely 
manner. If you agree there is merit in entering into a mediation process, we would propose that OPA and TCE 
take steps to agree on a mediator and proceed with scheduling a mediation session. Please let me know by 
next week whether TCE is agreeable to mediation." 

Colin would like to send this out early this afternoon, so I would appreciate your comments as soon as possible. 

Thanks, 
Michael 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 

120 Adela ide Street West,c,;S"'u"-'it..,e__,1.;,6"0"--'---'-----'-'-'-=--c'--'-'--=~ 
-Xoronto,-Ontario 
MSH1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

**'lrl<**"'*"***"*************""**""****-*********"*"'"*'<~<********** 

This e-mail message is privileged, confidential and subject to 

·1 



copyright. Any unaut~orized use or disclosure is prohibited. 

Le contenu du present courriel est privil9gi9, confidential et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

**-***********'***"'*******************-**********-*"'-*** 
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Aleksandar Kojic 

.From: JoAnne Butler 
Sei1t: April12, 2011 12:45 PM 
To: 
Cc: 

Michael Killeavy; 'Ivanoff, Paul'; 'Sebastiane, Rocco'; Susan Kennedy 
Deborah Langelaan; Sarah Diebel; Kristin Jenkiris; Brett Baker 

Subject: RE: TCE Matter- REVISED DRAFT of the Mediation Email ... 

OKbyme ... 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthoritv.on.ca 

From: Michael Killeavy 
Sent: Martes, 12 de Abril de 201112:18 p.m. 
To: Ivanoff, Paul; Sebastiane, Rocco; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler; Sarah Diebel; Kristin Jenkins; Brett Baker 
Subject: TCE Matter - REVISED DRAFT of the Mediation Email ... 
Importance: High 

Paul/Rocco/Susan 

I am just finished with my meeting with Colin. He requested a few changes. Here is my revised draft. 

"After considering where OPA and TCE are at in our negotiations, I believe that we might benefit from having a third
party facilitated discussion by jointly engaging the services of a mediator, particularly with respect to sharing 
information and data. On this point, we would be able to share our information and data with the mediator on a 
confidential basis. I am recommending this to assist in resolving our differences in a timely manner. If you agree 
there is merit in entering into a mediation process, we would propose that OPA and TCE take steps to agree on a 
mediator and proceed with scheduling a mediation session. Please let me know by next week whether TCE is 
agreeable to mediation." 

Colin would like to send this out early this afternoon, so I would appreciate your comments as soon as possible. 

-Thaoks,-

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 

1 



416-520-9788 (CEll) 
416-967-1947 (FAX) 
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Alek$andar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 

Ivanoff, Paul [PIVanoff@osler.com] 
Apri112, 201112:49 PM . 
Michael Killea\ty; Sebastiane, Rocco; Susan Kennedy 
Deborah Langelaan; JoAnne Butler; Sarah Diebel; Kristin Jenkins; Brett Baker 
RE: TCEMatter- REVISED DRAFT of the Mediation Email ... 

Below are my suggested revisions to the draft email. 

"PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE" 

"After considering where OPA and TCE are at in our negotiations, I believe that we might benefit from having a third
party facilitated discussion by jointly engaging the services of a mediator. In a mediation, we would be able to share 
information and data with each other and the mediator on a confidential and without prejudice basis. I am 
recommending this to assist in resolving our differences in a timely manner. If you agree there is merit in entering into 
a mediation process, we would propose that OPA and TCE take steps to agree on a mediator and proceed with 
scheduling a mediation session. Please Jet me know by next week whether TCE is agreeable to mediation." 

[] 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

[!J"'~,u~ •~ 

From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthority.on.ca] 
Sent: Tuesday, April12, 201112:18 PM 
To: Ivanoff, Paul; Sebastiane, Rocco; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler; Sarah Diebel; Kristin Jenkins; Brett Baker 

----'=Subject:-'l=GEcMatteF~cREVISEQcQRAR'-'eHI'!e'MeeiatierFEmail, .. ;-c,·_c_"-'-=--"---"'--'--~-'--'--'--'--'----"--'--''--~'----''----''-"'---"--'"'· 
-- -Importanc:e:::Hi\')h -- - ---- -· - ·- -

Paul/Rocco/Susan 

I am just finished with my meeting with Colin. He requested a few changes. Here is my revised draft. 

"After considering where OPA and TCE are at in our negotiations, I believe that we might benefit/rom having a third
party facilitated discussion by jointly engaging the services of a mediator, particularly with respect to sharing 
information and data. On this point, we would be able to share our information and data with the mediator on a 
·confidential basis. I am recommending this to assist in resolving our differences in a timely manner. If you agree 
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there Is merit in entering into a mediation process, we would propose that OPA and TCE take steps to agree on a 
mediator and proceed with scheduling a mediation session. Please let me know by next week whether TCE is 
agreeable to mediation." 

Colin would like to send this out early this afternoon, so I would appreciate your comments as soon as possible. 

Thanks, 
Michael 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

__ ..... ____ ******"-***-****************** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilt~gif~. confidential et 
soumls a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 

-----------******* ___ "* 
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Aleksandar Kojic 

From:. 
Sent: 

Susan Kennedy 
April 12, 2011 12:50 PM 

To: 'Ivanoff, Paul'; Michael Killeavy; 'Sebastiane, Rocco' 
Cc: 
Subject: 

Deborah Langelaan; JoAnne Butler; Sarah Diebel; Kristin Jenkins; Brett Baker 
RE: TOE Matter- REVISED DRAFT of the Mediation Email ... 

' 
I have not comments on Paul's suggested version. 

Susan H. Kennedy 
Director, CcrporateJCommercial Law Group 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: April 12, 2011 12:49 PM 
To: Michael Killeavy; Sebastiane, Rocco; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler; Sarah Diebel; Kristin Jenkins; Brett Baker 
Subject: RE: TCE Matter - REVISED DRAFT of the Mediation Email ... 

Below are my suggested revisions to the draft email. 

"PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE" 

"After considering where OPA and TCE are at in our negotiations, I believe that we might benefit from having a third
party facilitated discussion by jointly engaging the services of a mediator. In a mediation, we would be able to share 
information and data with each other and the mediator on a confidential and without prejudice basis. I am 
recommending this to assist in resolving our differences in a timely manner. If you agree there is merit in entering into 
a mediation process, we would propose that OPA and TCE take steps to agree on a mediator and proceed with' 
scheduling a mediation session. Please let me know by next week whether TCE is agreeable to mediation." 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

_. ··--_Qsle<,-fioskinc&-'Harooort-bbP'-----'--'-'---'-"'-"-------'-'-'--'-"-'-----'---"----"-.c...cc--'----'---=--"'--''-'-----'--"'--'-"-'-'---'-----"' 
·- I3ox 50,_1_Fir$_LCaoadian_Piace 
[Jario, Canada M5X 1 B8 

!"rom: Michael Killeavy [mailto:Michaei.Killeaw@powerauthorit;y.on.ca] 
Sent: Tuesday, April12, 201112:18 PM. 
To: Ivanoff, Paul; Sebastiane, Rocco; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler; Sarah Diebel; Kristin Jenkins; Brett Baker 
Subject: TCE Matter - REVISED DRAFT of the Mediation Email ... 
Importance: High 

1 



Paul/Rocco/Susan 

I am just finished with my meeting with Colin. He requested a few changes. Here is my revised draft. 

"After considering where OPA and TCE are at in our negotiations, I believe that we might benefit from having a third
party facilitated discussion by jointly engaging the services of a mediator, particularly with respect to sharing 
information and data. On this point, we would be able to share our information and data with the mediator on a 
confidential basis. I am recommending this to assist in resolving our differences in a timely manner. If you agree 
there is merit in entering into a mediation process, we would propose that OPA and TCE take steps to agree on a 
mediator and proceed with scheduling a mediation session. Please let me know by next week whether TCE is 
agreeable to mediation." 

Colin would like to send this out early this afternoon, so I would appreciate your comments as soon as possible. 

Thanks, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

*******"****"**********-******* -""**** 

This e-mail message is privileged, confidential and subject to 
copyright Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 

********'"""'*"'*"'****"***-****************----*******-** 

• 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
April12, 2011 1 :03 PM 
Colin Andersen 

Cc: JoArine.Butler; Kristin Jenkins; Deborah Langelaan; Brett Baker; Susan Kennedy; Michael 
Lyle 

Subject: TCE Matter- Revised Draft of the Mediation Email .... 

Importance: 

Colin, 

Here is the proposed text of the email: 

******************************************* 
"PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE" 

"After considering where OPA and TCE are at in our negotiations, I believe that we might benefit from having a third
party facilitated discussion by jointly engaging the services of a mediator. In a mediation, we would be able to share 
information and data with each other and the mediator on a confidential and without prejudice basis. I am 
recommending this to assist in resolving our differences in a timely manner. If you agree there is merit in entering into 
a mediation process, we would propose that OPA and TCE take steps to agree on a mediator and proceed with 
scheduling a mediation session. Please let me know by next week whether TCE is agreeable to mediation." 
******************************************** 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600. 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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Aleksandar Kojic 

From: 
s'ent: 
To: 
Subject: 

Thank you. 

Michael Killeavy 
Apri112, 2011 3:05PM 
Irene Mauricette. 
RE: Suggestion 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Irene Mauricette 
Sent: April 12, 2011 3:03 PM 
To: JoAnne Butler; Kristin Jenkins; Michael Lyle; Michael Killeavy 
Subject: FW: Suggestion 

FYI ... 

From: Linda Lee [mailto:linda Jee@transcanada.com] 
Sent: April 12, 2011 3:02 PM 
To: Colin Andersen 
Subject: Re: Suggestion 

Mr Anderson, 
This is Linda, Alex's assistant responding to your email. 

• 

Alex is out of the office this week but .will be checking his email periodically and will respond at his first opportunity. 

Thank you. 

Kind regards, 

Linda. 

From: Alex Pourbaix 
Sent: Tuesday, April 12, 201112:35 PM 
To: Linda Lee 
Subject: FW: Suggestion 

1 



From: Colin Andersen[SMTP:COLIN.ANDERSEN@POWERAUTHORITY.ON.CA] 
Sent: Tuesday, April 12, 2011 12:34:35 PM 
To: Alex Pourbaix 
Subject: Suggestion 
Auto forwarded by a Rule 

"PRIVILEGED, CoNFIDENTIAL AND WITHOUT PREJUDICE" 

Hi Alex 

After considering where OPA and TCE are at in our negotiations, I believe that we might benefit from having a third
party facilitated discussion by jointly engaging the services of a mediator. In a mediation, we would be able to share 
information and data with each other and/or the mediator on a confidential arid without prejudice basis. I am 
recommending this to assist in resolving our differences in a timely manner. If you agree there is merit in entering into 
a mediation process, we would propose that OPA and TCE take steps to agree on a mediator and proceed with 
scheduling a mediation session. Please let me know whether TCE is agreeable to mediation. 

Colin. 

Colin Andersen 
Chief Executive Officer 

Ontario Power Authority 
1:20 Adelaide Street West, Suite 1600 
Toronto, Ontario MSH 1T1 
T. 416 969 6399 • F. 416 969 6380 
colin.andersen@.powerauthority.on.ca 
www.powerauthority.on.ca 

Please consider your elwironmental responsibility before printing this email 

This electronic message and any attached documents are intended only for the named addressee(s). This 
communication from TransCanada may contain information that is privileged, confidential or otherwise 
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization. 
If you have received this message in error, please notify the sender immediately and delete the original 
message. Thank you. 
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. Irene Mauricette 

From: 
Sent: 

To: 
Cc: 

Brandon Anderson [brandon_anderson@lranscanada.comj 

April13, 2011 9:56.AM 

Colin Andersen 

Alex Pourbaix 

Subject: Response from Alex Pourbaix 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Colin- Alex is out of the country for a few days and has limited access to his email so I am sending this I 
on his behalf. Below is his response to your inquiry regarding mediation yesterday. 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Colin, 

Thank you for your email. I do not believe mediation would be an appropriate step at this point. We have 
had more than six months to share information and date between us, with the end result being the · 
significant gap we have in our respective proposals. 

As you are likely aware, we met with the government on this matter yesterday. In that discussion, we let 
the government know that if we do not hear back from them by next Monday that they are willing to work 
with our proposal, we would turn this matter over to our legal counsel. 

Alex 

bis electronic message and any attached documents are intended only for the named addressee 
(s ). This communication from TransCanada may contain information that is privileged, 
confidential or otherwise protected from disclosure and it must not be disclosed, copied, 
forwarded or distributed without authorization. If you have received this message in error, please 
notify the sender immediately and delete the original message. Thank you. 

13/04/2011 

Pagel ofl 



Al~ksandar KoJic 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Michael; 

Deborah Langelaan 
April13,201111:54AM 
Michael Killeavy 
Ronak Mozayyan 
TCE's Presentation to Gov't 
TCE_Presentation_to_ Govt_2011 0412.pdf 

Attached is a copy of TCE's presentation from_yesterday. 

Deb 

The message is ready to be sent with the following file or link attachments: 

TCE_Presentation_to_Govt_20110412 

Note: To protect against computer viruses, e-mail programs may prevent sending or receiving 
certain types of file attachments. Check your e-mail security settings to determine how 
attachments are handled. 

1 
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Oakville Project 

cap~.¢u;y: ·g6fo~w 

Capital Cost: $1.2B 

Value to TransCanada:. $503MM 

Return to TransCanada: 9% 

Oct 7, 2010 Letter From Colin Andersen: · 

"The OPA will not proceed with the Contract. AS.a·result of thisi th~ OPA 
acknowledges that you are entitled to your reasonable damages from the OPA, 
inctlillidih&fii.ffuelarnthtil·p.ated fi'na lilcia·l .. value .of the·.Contract." 

. ' ' . . . 

December 21, 2010 Letter from Colin Andersen. regarding theturbine·:purchase 

Contract: 

" ... the OPA acknowledges and agrees that it is prudent and reasonable for TCE 
not to terminate the Contract. .. " 

· ~0'· TransCanada 
2 



· TransCanada OPACounter 

t;;~pacityc& · · · · j' 48l MW"_ 
... ·.~· 

1':500 MW 
I 

!!,Turbines are incap~ple of meeting 

.OPA requirements ; 
. :: ' 

I ; 
,I 

., . 

I 
: 

!::"' ..••. 
. . .... _,._ .. ___ . .... 

:. Our experts estlmatb ctapital of Cost $540MM with a cap ' $375MM With partial . I : . 
and all adjustments in . adjustments capped at I $540MM, all 

favour of OPA 
·I 
i $450MM, OPA will not 

;I 
share capital cost detail ! negotiations 

. ·-·----· .. -·- ' .... ....,._ . 
I . . . I 

' AU reasonable efforts : i Transcanad& receives $37 I Given recent OGS histqry, · ... ·. "> .. ,_.c;. 

I I I .. 
I! mm sunk costs plus Y2 of 

! : I· ;,. , 
taken and OPA pays 

, I 
l. 

~TransCanada I ':;~:costs and OGS value if , i Cambridge development 

lttlng fails costs If permitting fails 
. ~- .. -· -~--. ,_ . . --·~ .. 

$375MM 1 .)tlj<pqt{Eii:!~~-Value . Factoring for actual 

' _.,,. 



Value Summary 

-$58MM $503 MM 
Actual value of Oakville 
OPA proposal Value 

.$125 - $17.5 MM 
OPA view of OPA 

proposal 

$375 MM 
TransCanada 
Value Offer 

(KWC) 

$1.0 B + 
Potential 
Cost to 
Ontario 

Litigation Range 

./ Government commitment to keep 
TransCanada whole 

v' OPA offer impossible to accept 

v' TransCanada offer better value to ratepayers 
than all potential litigation scenarios 

-~~, TransCanada 
4 



Aleksandar Kojic 

From: 
Serit: 
To: 
Cc: 
Subject: 
Attachments: 

Rocco; 

Deborah Langelaan 
April13, 201111:58AM 
'Rocco Sebastiane (rsebastiano@osler.com)' 
Michael Killeavy; 'Paul Ivanoff (pivanoff@osler.com)' 
TCE's presentation to Gov't 
TCE_Presentation_to_ Govt_2011 0412.pdf 

Please find attached TCE's presentation from yesterday's ·meeting with Gov't. Would you 
please review and advise if a breach of the CA has occurred? 

Thanks, 
Deb 

The message is ready to be sent with the following file or link attachments: 

TCE_Presentation_to_Govt_20110412 

Note: To protect against computer viruses, e-mail programs may prevent sending or rece2v2ng 
certain types of file attachments. Check your e-mail security settings to determine how 
attachments are handled. 

1 
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Oakville Project 

cc:ipa,qi~Y~··~gi5m#lw 

Capital Cost: $1.2B 

Value to TransCanada :. $503MM 

Return to TransCanada: 9% 

Oct 7, 2010 Letter From Colin Andersen: 

"Tne OPA will not proceed with the Contract.· As a result of this;toe·OPA 

acknowledge;s .that yaw ·are eotitl'ed to YO'llr·tea·~QRablei damages from the"GPA, 

lnehuidih'g~ dlli\te all1.tfci'Pa1fed financial value of th;e<Contract." 

December2i, 2010 Letter from Colin Andersen..regatrding•th~ turb;ine·;purchase 

Contract:. 

" ... the OPA acknowledges and agrees that it is .prudent and reasonabl·e for TCE 

not to terminate the Contract. .. " 

·~~ · TransCanada 
. 2 



·Transcanada OPA Counter Comments: 

Proposal 

. Capacity·& ~-:~ 500 MW Turbines are incapabl~ ·meeting 

Perform<mce OPA requirements 

Capital Cost · ;.j $540MM with a cap $375MM with partial ,, our experts 

and all adjustments in , , adjustments capped at 

favour of OPA 1: $450MM, OPA will not i shared with OPA 
i 

I :. ~(. share capital cost c!etail i negotiations 
! .· ·,, .. ·c.: .. 

'J ~ 
\ TransCanada receives $37 i Given recent OGS hlsmi\V. ·· '' Permitting . ; 1 All reasonable efforts .,.·· 

'"'' ! i ~~-

taken and OPA pays I i mm sunk costs plus 1f2 of I unacceptable risk 
' 

costs and OGS value If ; Cambridge development I Transcanada 

•. permitting fails costs if permitting fails 
. !: 

' 
· $375MM · · · Jlr.portea~lt Value ! Factoring for actual 

··-~-: 



Value Summary 

-$58MM $503 MM 
Actual value of Oakville 
OPA proposal Value 

$125 - $175 MM 
OPA view of OPA 

proposal 

$375 MM 
TransCanada 
Value Offer 

(KWC) 

$1.0 B + 
Potential 
Cost to 
Ontario 

Litigation Range 

../ Government commitment to keep 
TransCanada whole 

../ OPA offer impossible to accept 

../ TransCanada offer better value to ratepayers 
than all potential litigation scenarios 

<a~'"fransCanada 
. . 4 



Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 

Sebastiane, Rocco [RSebastiano@osler.com] . 
April1~, 20111:57 PM . 
Deborah Langelaan 
Michael Killeavy; Ivanoff, .Paul 
RE: TCE's presentation to Gov't 

Technically, I would say yes, TEC has breached the terms of the CA.· 

-----Original Message-----
From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthority.on.ca] 
sent: Wednesday, April 13, 2011 11:58 AM 
To: Sebastiane, Rocco 
Cc: Michael Killeavy; Ivanoff, Paul 
Subject: TCE's presentation to Gov't 

<<TCE_Presentation_to_Govt_20110412.pdf>> Rocco; 

Please find attached TCE's presentation from yesterday's meeting with Gov't. Would you 
please review and advise if a breach of the CA has occurred? 

Thanks, 
Deb 

The message is ready to be sent with the following file or link 
attachments: 

TCE_Presentation_to_Govt 20110412 

Note: To protect against computer viruses, e-mail programs may prevent sending or rece1v1ng 
certain types of file attachments. Check your e-mail security settings "to determine how 
attachments are handled. 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou de le divulguer sans autorisation. 

*****************************************-*_:t'***-*~***~~=f:-******-***-**-**-*-
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 

Sebastiane, Rocco [RSebastiano@osler.com] 
April 13, 2011 1:57 PM . 
Deborah LangeHaan 
Michael Killeavy; Ivanoff, Paul · 
RE: TCE's presentation to Gov't 

Technically, I would say yes, TEC has breached the terms of theCA. 

-----Original Message-----
From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthority.on.ca] 
Sent: Wednesday, April 13, 2011 11:58 AM 
To: Sebastiane, Rocco 
Cc: Michael Killeavy; Ivanoff, Paul 
Subject: TCE's presentation to Gov't 

<<TCE_Presentation_to_Govt_20110412.pdf>> Rocco; 

Please find attached TCE's presentation from yesterday's meeting with Gov't. Would you 
please review and advfse if a breach of the CA has occurred? 

Thanks, 
Deb 

The message is ready to be sent with the following file or link 
attachments: 

TCE_Presentation_to_Govt_20110412 

Note: To protect against computer viruses, e-mail programs may prevent sending or rece1v1ng 
certain types of file attachments. Check your e-mail security settings to determine how 
attachments are handled. 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

I· 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

-************************~~-~~~***********~~~*-~~--~,c_~--~~~~~~ 
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Afeksandar Kojic 

From: 
Sent: 

Michael Killeavy 
April13, 2011 1 :57 PM 

To: 
Cc: 

'Sebastia.no, Rocco'; Deborah Langelaan 
'IVC!noff, P<Jul' .. 

Subject: RE: TCE's presentation to Gov't 

That was my thinking, too. Please call me when you can. Thanks. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

-----Original Message-----
From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: April 13, 2011 1:57 PM 
To: Deborah Langelaan 
Cc: Michael Killeavy; Ivanoff, Paul 
Subject: RE: TCE's presentation to Gov't 

Technically, I would say yes, TEC has breached the terms of the CA. 

-----Original Message-----
From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthority.on.ca] 
Sent: Wednesday, April 13, 2011 11:58 AM 
To: Sebastiana, Rocco 
Cc: Michael Killeavy; Ivanoff, Paul 
Subject: TCE's presentation to Gov't 

<<TCE_Presentation_to_Govt_20110412.pdf>> Rocco; 

Please find attached TCE's presentation from yesterday's meeting with Gov't. Would you 
. please review and advise if a breach of the CA has occurred? 

···-Thanks, 
Deb 

The message is ready to be sent with the following file or link 
attachments: 

TCE_Presentation_to_Govt_20110412 

1 



Note: To protect against computer viruses, e-mail programs may 
certain types of file attachments. Check your e-mail security 
attachments are handled. 

prevent sending or receiving 
settings to determine how 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur.' 
Il est interdit de 1' utiliser ou de le divulguer sans autorisation. 

******************************************************************** 
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Aleksandar Kojic 

From: 
· s·ent: 

Michael Killeavy 
April13, 2011 4:50PM 

ro: 'Pivanoff@osler.com'; 'RSebastiano@osler.com' 
Cc: 
Subject: 

Deborah Langelaah; JoAnne Butler; Michael Lyle; Susan Kennedy 
TCE Matter- Arbitration .... 

PilUl/Rocco, 

We are being asked to: 

1. Prepare a formal letter to TCE requesting mediation in a formal way, which sets out the 
reasons for mediation and where we think it might assist us. This will be a counsel to 
counsel letter; and, 

2. Prepare a Notice of Arbitration to TCE. 

Can you please start work on this. We want to send the mediation letter tomorrow. 

We would like to be in a position to serve the Notice of Arbitration on Monday. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 

Sebastiana,• Rocco [RSebastiano@osler.com] 
April 13, 2011 5:05 PM 

To: 
Cc: 
Subject: 

Michael Kill.eavy; Ivanoff; Paul . . 
Deborah )..angelaan; JoAnne Butler; Michael Lyle; Susan Kennedy 
RE: TCE Matter- Arbitration .... 

Has there been any further thought given to what the-terms of reference should be for the 
arbitration? As we discussed on Monday, we need to make· sure that ·we don't inadvertently end 
up in an arbitration where the arbitrator can simply make a monetary award as compensation 
for the mutual termination of the contract. 

Thanks, Rocco 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Wednesday, April 13, 2e11 4:Se PM 
To: Ivanoff, Paul; Sebastiana, Rocco 
Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy 
Subject: TCE Matter- Arbitration .... 

Paul/Rocco, 

We are being asked to: 

1. Prepare a formal letter to TCE requesting mediation in a formal way, which sets out the 
reasons for mediation and where we think it might assist us. This will be a counsel to 
counsel letter; and, 

2. Prepare a Notice of Arbitration to TCE. 

Can you please start work on this. We want to send the mediation letter tomorrow. 

We would like to be in a position to serve the Notice of Arbitration on Monday. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide st. West, Suite 16ee 

---""-"faront&;-'-oirtai-f'o~--Msff-=:tTl::c----=.:--c:-··c.._· ::c--:_:c:·'-'·.c...· '--'--'--'--"-"'--'---"'---'-"-""--'"--'-'-'--'--'-'--~-=-'-'--'----"'-''--'--""---'--"'=-'-'--'-'--'--

.. -41:6:'"969_c6zss-:--caffrce} --- - --
416-969-6e7t (fax) 
416-SZe-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

*****************************************************************~** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

1 



Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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Aleksandar Kojic 

Michael Killeavy From: 
sent: 
To: 

April 13, 2011 5:10 PM 
'RSebastiano@osler.com'; 'Pivanoff@osler.com' 

Cc: 
Subject: 

Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy 
Re: TCE Matter- Arbitration .... 

·No. I wasn't at the meeting and don't know what was discussed. I'm not sure how we got to 
arbitration. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
126 Adelaide St. West, Suite 1666 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-526-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

----- Original Message -----
From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: Wednesday, April 13, 2011 65:es PM 
To: Michael Killeavy; Ivanoff, Paul <Pivanoff@osler.com> 
Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy 
Subject: RE: TCE Matter- Arbitration .... 

Has there been any further thought given to what the terms of reference should be for the 
arbitration? As we discussed on Monday, we need to make sure that we don't inadvertently end 
up in an arbitration where the arbitrator can simply make a monetary award as compensation 
for the mutual termination of the contract. 

Thanks, Rocco 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Wednesday, April 13, 2611 4:56 PM 
To: Ivanoff, Paul; Sebastiana, Rocco 

-"---"-"'Ge-:-Bel'ie:5rah"-E'ange-han-;"':loAnne-"B'cifte-F;"-M:fcho'ei.-tyle-;='-su-sair'Kenrieay 
-Subjec:t: ~l'eE~Ma_tter·"-Arbitr<l:tioo... .. - ---- -

Paul/Rocco, 

We are being asked to: 

1. Prepare a formal letter to TCE requesting mediation in a formal way, -which sets out the 
reasons for mediation and where we think it might assist us. This will be a counsel to 
counsel letter; and, 

2. Prepare a Notice of Arbitration to TCE. 

1 



Can you please start work on this. We want to send the mediation letter tomorrow. 

We would like to be in a position to serve the Notice of Arbitration on Monday. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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Aleksandar Kojic 

From: 
Sent: 

· Michael Lyle 
April13, 2011 5:12PM 

To: 
Cc: 

'RSebastiano@osler.com'; Michael Killeavy; 'Piv<;~noff@osle.r.com' 
Deborah ~angelaan; JoAnne Butler; Susan Kennedy 

Subject: Re: TCE Matter- Arbitration .... 

Read Michael's e-mail. In the after meeting we just had, we discussed this issue and the 
thinking is that we want to draft the terms of reference broadly enough to encompass all of 
the arguments that could a·rise in litigation before the courts related to the exclusion of 
damages in the contract and the challenges the project would have faced to get through all of 
the regulatory hurdles. we do not anticipate that TCE will accept arbitration. 

Original Message -----
From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
sent: Wednesday, April 13, 2011 05:05 PM 
To: Michael Killeavy; Ivanoff, Paul <Pivanoff@osler.com> 
Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy 
Subject: RE: TCE Matter -Arbitration •... 

Has there been any further thought given to what the terms of reference should be for the 
arbitration? As we discussed on Monday, we need to make sure that we don't inadvertently end 
up in an arbitration where the arbitrator can simply make a monetary award as compensation 
for the mutual termination of the contract. 

Thanks, Rocco 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Wednesday, April 13, 2011 4:50 PM 
To: Ivanoff, Paul; Sebastiana, Rocco 
Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy 
Subject: TCE Matter- Arbitration ..•. 

Paul/Rocco, 

We are being asked to: 

1. Prepare a formal letter to TCE requesting mediation in a formal way, which sets out the 
reasons for mediation and where we think it might assist us. This will be a counsel to 
counsel letter; and, 

tan you please start work on this. We want to send the mediation letter tomorrow. 

We would like to be in a position to serve the Notice of Arbitration on Monday. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 

1 



Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavv@powerauthority.on.ca 

******************************************************************** 

This e-mail message· is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 

Michael, 

Ivanoff, Paul [Pivanoff@osler.com] 
April 13, 2011 5:44 PM . 
Michael Killeavy . . 
Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy; Sebastiane, Rocco · 
RE: TCE Matter- Arbitration .... · 

. ···-': 

On point number 1 regarding the letter requesting mediation (that is to be counsel to 
counsel), would you like that to be from OPA's in-house counsel or from Osler. Let me know. 

Thanks, 
Paul 

Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box Se, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 1B8 

osler.com 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Wednesday, April 13, 2~11 4:50 PM 
To: Ivanoff, Paul; Sebastiane, Rocco 
Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; susan Kennedy 
Subject: TCE Matter- Arbitration •..• 

Paul/Rocco, 

We are being asked to: 

1. Prepare a formal letter to TCE requesting mediation in a formal way, which sets out the 
reasons for mediation. and where we..c.tbiok.iLmi.gh:t-a.ss-i-s'l:-lls'i--'-TM'i-s-=wi-l-Fbe-a-counse'l----t"'. '--. ~c_c_.c___e

. _c:ouns~llei:i:~r> _a_nd,_ .. 

2. Prepare a Notice of Arbitration to TCE. 

Can you please start work on this. We want to send the mediation letter tomorrow. 

We would like to be in a position to serve the Notice of Arbitration on Monday. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
1 



Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthoritv.on.ca 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou de le.divulguer sans autorisation. 

******************************************************************** 
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Aleksandar Kojic 

From: 
sent: 

Michael Killeavy 
April13, 2011 5:46PM 

To: 'Pivanoff@osler.com' . . . . . 
Cc: 
Subject: 

Deborah Larigelaan; JoAnne Butler; Michael Lyle; Susan Kennedy; 'RSebastiano@osler.com' 
Re: TOE Matter -Arbitration .... 

I'll defer to Mike Lyle on this. Let me touch base with him. There was some further 
discussion on this after I sent my instruction. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
1213 Adelaide st. West, Suite 161313 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-61371 (fax) 
416-5213-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message -----
From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Wednesday, April 13, 21311 135:44 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy; Sebastiana, Rocco 
<RSebastiano@osler.com> 
Subject: RE: TCE Matter - Arbitration 

Michael, 

On point number 1 regarding the letter requesting mediation (that is to be counsel to 
counsel), would you like that to be from OPA's in-house counsel or from Osler. Let me know. 

Thanks, 
Paul 

Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 513, 1 First Canadian Place 
Toronto,·ontario, Canada M5X 1B8 

osler.com 
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-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Wednesday, April 13, 2011 4:50 PM 
To: Ivanoff, Paul; Sebastiane, Rocco 
Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy 
Subject: TCE Matter - Arbitration 

Paul/Rocco, 

We are being asked to: 

1. Prepare a formal letter to TCE requesting mediation in a formal way, which sets out the 
reasons for mediation and where we think it might assist us. This will be a counsel to 
counsel letter; and, 

2. Prepare a Notice of Arbitration to TCE. 

Can you please start work on this. We want to send the mediation letter tomorrow. 

We would like to be in a position to serve the Notice of Arbitration on Monday. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1Tl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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AIE~ksandar Kojic 

Michael Lyle From: 
sent: 
To: 
cc: 

April13, 2011 5:48. PM 
'Pivanoff@osler.com•; Michael Killeavy . 
DE:borah L<~nge!aao; JoAnne Butler; Susan Kennedy; 'RSebastiano@osler.com' 
Re: TCE Matter-' Arbitration .... · · Subject: 

We are going back and forth on that one and also·still considering sending it from Colin to 
Alex again. Please craft it for now as coming from Oslers and we will discuss further when 
reviewing the draft. 

-----·Original Message 
From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Wednesday, April 13, 2011 05:44 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy; Sebastiana, Rocco 
<RSebastiano@osler.com> 
Subject: RE: TCE Matter - Arbitration 

Michael, 

On point number 1 regarding the letter requesting mediation (that is to be counsel to 
counsel), would you like that to be from OPA's in-house counsel or from Osler. Let me know. 

Thanks, 
Paul 

Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 1B8 

osler.com 

-~--~orfgrri'at-'1'1e~s~s"'a7>g<>ecc-cc __ cc_ce_~==-'-"-'--'-~--'---'-=-'--'-"'-'--"-"--" 
-: n-From: ·Michael ~Killeavy~[m-ail to: Midiaef:K:i.Ueavy@powerauthorit£.on .ca ]. 

Sent: Wednesday, April 13, 2011 4:50 PM 
To: Ivanoff, Paul; Sebastiana, Rocco 
Cc: Deborah L·angelaan; JoAnne Butler; Michael Lyle; Susan Kennedy 
Subject: TCE Matter- Arbitration .... 

Paul/Rocco, 

We are being asked to: 

1 



1. Prepare a formal letter to TCE requesting mediation in a formal way, which sets out the 
reasons for mediation and where we think it might assist us. This will be a counsel to 
counsel letter; and, 

2. Prepare a Notice of Arbitration to TCE. 

Can you please start work on this. We want to send the mediation letter to~orrow. 

We would like to be in a position to serve the Notice of Arbitration on Monday. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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Aleksandar Kojic 

From: 
Sent: 
To:· 
Cc: 

Ivanoff, Paul [Pivanbff@osler.com] 
April13, 2011.5:50 PM 
Michael Lyle; Michael Killeavy . . . 

Subject: 
Deborah Laligelaan; JoAnne Butler; Susan Kennedy; Sebastiana, Rocco 
RE: TCE Matter- Arbitration .... 

Will do. 

Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 1B8 

osler.com 

-----Original Message-----
From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca] 
Sent: Wednesday, April 13, 2011 5:48 PM 
To: Ivanoff, Paul; Michael Killeavy 
Cc: Deborah Langelaan; JoAnne Butler; Susan Kennedy; Sebastiana, Rocco 
Subject: Re: TCE Matter - Arbitration 

We are going back and forth on that one and also still considering sending it from Colin to 
Alex again. Please craft it for now as coming from Oslers and we will discuss further when 
reviewing the draft. 

Original Message 
From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 

-Sent: Wednesday, April 13, 2011 05:44 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy; Sebastiana, Rocco 
<RSebastiano@osler.com> 
Subject: RE: TCE Matter - Arbitration 

Mkhael-- -
--- ---- - _! 

On point number 1 regarding the letter requesting mediation (that is to be counsel to 
counsel), would you like tha.t to be from OPA' s in-house counsel or from Osler. Let me know. 

Thanks, 
. Paul 

Paul Ivanoff 
Partner 

1 



416.862.4223 
416.862.6666 

DIRECT 
FACSIMILE 

pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 Fir·st Canadian Place 
Toronto, Ontario, Canada MSX 188 

osler.com 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Wednesday, April 13, 2011 4:50 PM 
To: Ivanoff,. Paul; Sebastiane, Rocco 
Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy 
Subject: TCE Matter- Arbitration ..•• 

Paul/Rocco, 

We are being asked to: 

1. Prepare a formal letter to TCE requesting mediation in a formal way, which sets out the 
reasons for mediation and where we think it might assist us. This will be a counsel to 
counsel letter; and, 

2. Prepare a Notice of Arbitration to TCE. 

Can you please start work on this. We want to send the mediation letter tomorrow. 

We would like to be in a position to serve the Notice of Arbitration on Monday. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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Aleksandar Kojic 

From: 
sent: 
To: 
Cc: 
Subject: 

JoAnne Butler 
April14, 2011 9:26AM 
Colin Andersen 
Michael Killeavy; Deborah Langelaan 
TCE Modelling 

CONFIDENTIAL, PREPARED IN CONTEMPLATION OF LITIGATION 

Colin, one thing that I wanted to clarify re. the graphs yesterday afternoon was that was done still using our $400 MM for 
Capex. If we use the $540 MM as proposed by TCE, the NRR's will be significantly higher (I will ask Michael to prepare 
that companion slide). Also, the TCE deal as they want it includes a significant number of contractual top-ups (that we 
have said no to as this point) that on an all-in basis, their NRR is really not $16,900 MW-month but is significantly higher 
than $20,000 MW-month. Just fyi, if we are talking about "their deal". 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthority.on.ca 

1 



Alel<sandarKojic 

From: 
seiit: 

JoAnne Butler 
April 14, 2011 9:32AM 

To: 
Cc: 
Subject: 

Colin Andersen; Mich.ael Lyle; Brett Baker; Kristin Jenkins; Amir Shalaby . 
Michael Killeavy; Deborah Langelaan 
FW: TCE Options · · 

CONFIDENTIAL, PREPARED IN CONTEMPLATION OF LITIGATION 

Another suggestion from Michael.. .. a little more complicated but certainly doable ... 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
loanne.butler@powerauthoritv.on.ca 

From: Michael Killeavy 
Sent: Jueves, 14 de Abril de 2011 09:24a.m. 
To: JoAnne Butler 
Subject: Re: TCE Options 

What about embedding an option to convert the SC plant to a CC plant at a certain point in time in the future? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 

.120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1Tl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthoritv.on.ca 

From: JoAnne Butler 
Sent: Thursday, April14, 2011 09:19AM 
To: Colin Andersen; Michael Lyle; Brett Baker; Kristin Jenkins; Amir Shalaby 
Cc: Michael Killeavy; Deborah Langelaan 
Subject: TCE Options 

CONFIDENTIAL, PREPARED IN CONTEMPLATION OF LITIGATION 

1 

.... , 



On further reflecting on Einstein, I do believe that the option of using one smaller replacement project to counteract the 
OGS plant will only lead to, in one way or another, some form of embarrassment for the OPA. For the sweetener 
discussion, could we discuss further: 

1) the other half of Portlands 
2) per Amir, moving the 800 MW plant, as is, to a site that we help obtain with government assistance in the KWCG 

area and let them get on with it. 

Yes, I know that OPG may not like it and it would be a change to the L TEP but maybe we all have to swallow hard ... 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthoritv.on.ca 

2 



Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 

Michael Killeavy 
April14, 2011 9:32AM 
JoAnne Butler; Colin Andersen 
Deborah Langelaan 
Ri::: TCE Modelling 

Also, their deal is effectively a 30-y deal- 20 y with an option in TCE's favour to extend for an additional10-y. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: JoAnne Butler 
Sent: April 14, 2011 9:26AM 
To: Colin Andersen 
Cc: Michael Killeavy; Deborah Langelaan 
Subject: TCE Modelling 

CONFIDENTIAL, PREPARED IN CONTEMPLATION OF LITIGATION 

Colin, one thing that I wanted to clarify re. the graphs yesterday afternoon was that was done still using our $400 MM for 
Capex. If we use the $540 MM as proposed by TCE, the NRR's will be significantly higher (I will ask Michael to prepare 
that companion slide). Also, the TCE deal as they want it includes a significant number of contractual top-ups (that we 
have said no to as this point) that on an ali-in basis, their NRR is really not $16,900 MW-month but is significantly higher 
than $20,000 MW-month. Just fyi, if we are talking about "their deal". 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

-120-Adelaide·StreetWest,Suite 1600 · 
-Toronto, Ontario -M5H 1T1--

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
April14, 2011 10:53 AM 
Susan Kennedy 

Cc: Deborah Langelaan; Ronak Mozayyan 
Subject: TCE Matter- Supplementary Negotiation Slides and Model .... 
Attachments: OPA Self-Negotiation NRR Model13 Apr 2011 COUNTER-PROPOSAL.xlsm; OPA 

Negotiating With Itself 13 Apr 2011 v1.pptx 

***PRIVILEGED AND CONFIDENTIAl- PREPARED IN CONTEMPlATION OF liTIGATION***. 

Attached are the slide that Colin used yesterday in his discussions with the MO and PO. These slide and model set out. 
alternative settlement options with TCE. 

Sigh 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CEll) 
416-967-1947 (FAX) 

1 



OGS Sunk Cost Analysis 

OGS Sunk Costs 

TCE Borrowing Cost 

After-tax Cost of Borrowing 

Contract Term 

Amortization of OGS Sunk Costs 

NRR Sunk Cost Adder 

$37,000,000 

5.68% Based on Average YTM of LT Debt 

4.26% 

25 years 

$2,433,974 /year 

$406 allocation per MW-month 

$247 



OGS Sunk Cost Analysis 

Interconnection Costs 

TCE Borrowing Cost 

After-tax Cost of Borrowing 

Contract Term 

Amortization of OGS Sunk Costs 

NRR Sunk Cost Adder 

$100,000,000 

5.68% Based on Average YTM of l T Debt 

4.26% 

25 years 

$6,578,308 /year 

$1,096 allocation per MW-month 

$667 
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OPA Negotiating Wi.th Itself- 500 MW 

2 

NRR -OGSNPV 

$25,000 .------------------------

$20,000 +---------------------1 

~ 

.c g $15,000 +------------; 

~ 
::!l! 
~ $10,000 

a: a: 
z 

1!1500 MW •481 MW OGS NPV ($ millions) 

Privileged and Confidential - Prepared in Contemplation of Litigation 

Notes: 

1. 25-year term 
2. $400 million CAPEX 
3. No OGS Sunk Cost Adder 

(-$422/MW-month) 
4. No Gas & Electrical 

Interconnection Costs 
(-$1 ,000/MW-month) 

O·N.· TARIO .fl .. 
POW;ERAUT,NORITY L! 



r Against Ourselves 

1. On Ca~~~tal Costs, the only way is through meditation. 

2. On ca~ital/performance, we have used 481 MW and 
. . I 

500 

3. On NRRVOGS NPV, pick one. 

4. On perhjlitting, we need government intervention. 

'' ··,..·'-' ' 2!1Miet 



Appendix - Chart Values 

500MW 481MW 

7.5% 7.5% 

OG5 NP\ N~ NRR 

$50,000,00( $12,08! $12,566 

$100,000,00( $13,459 $13,991 

$150,000,00( $14,83( $15,415 

$200,000,00( $16,20( $16,840 

$250,000,00( $17,571 $18,265 

$375,000,00( .. : $20,997 $21,826 

~ONTARIO~, 
POW,ERAUTHORITY 

w 



en 
G) 
:I -~ 
> 
t: 
~ .c 

CJ 

~ 5: 
"' N z 
LJi ~ ·a; 

.<:: 
I-

~ 5: 
"' ,...: z 

~ 

::J 
0 

N ..... 
lD M ..... N 
V> V> 

~ 8 
V> ..... 

""' 

en ::g " en 
en "' 0 
N M <t lD 

""' ""' Vl- Vl-

~ ~ ~ "' " ..... N N M 

""' ""' Vl- ""' 



Aleksandar Kojic · 

From: 
s~nt: 

. . . 

Ivanoff, Paul [Pivanoff@osler.com] 
April14, 201110:53 AM . 

···-.. 

·, .. 

To: 
Cc: · 
Subject: 

Michael Killeavy __ _ _ _. _ 
Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy; Sebastiana, Rocco· · 

Attachments: 
RE: TCE Matter- Arbitration and Mediation [Privileged and Confidential] · · 
Letter to counsel for TCE 20447708_1.doc · · · ·· · 

Michael, 

Attached for your review is a draft letter to counsel for TCE regarding mediation. 

Regards, 
Paul 

Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, l First Canadian Place 
Toronto, Ontario, Canada MSX 1B8 

osler.com 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Wednesday, April 13, 2011 4:50 PM 
To: Ivanoff, Paul; Sebastiana, Rocco 
Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy 
Subject: TCE Matter -.Arbitration .... 

Paul/Rocco, 

We are being asked to: 

1. Prepare a formal letter to TCE requesting mediation in a formal way, which sets out the 
reasons ·-fol'__In.edia:lio.JLcao.d...whe.ee...cwe_c_tbiniLiLmigb:L.assisLus.;....=l:J:Jis..c.wiJ;lc-beccac=counse-l.:.to-"----'-'-'--'----"'--= 
counseLletter';-and, . -- ---- ---- ··· ·- - - - -- --- - ----- -

2. Prepare a Notice of Arbitration to TCE. 

Can you please start work on this. We want to send the mediation letter tomorrow. 

We would like to be in a position to serve the Notice of Arbitration on Monday. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
1 



Director, Contract Management 
Ontario Power Authority 
129 Adelaide St. West, Suite 1699 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6971 (fax) 
416-529-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

********************~*********************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou de le divulguer sans autorisation. 

******************************************************************** 
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Toronto 

Montreal 

Ottawa 

Calgary 

New York 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, O:D.tario, Canada MSX 1B8 
416.362.2111 MAIN . 
416.~_62.6666 FAci)Mlr..E 

April14, 2011 

SENT BY FACSIMILE AND EMAIL 

OSLER 

Paul Ivanoff 
Direct Dial: 416.862.4223 
Pivanoff@osler.com 
Our Matter Number: 1126205 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. David Lever 
McCarthy Tetrault 
Box 48, Suite 5300 
Toronto Dominion Bank Tower 
Toronto, ON MSK 1E6 

Dear Sir: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between 
TransCanada Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") 
dated October 9, 2009 

As you know, we are the solicitors for the OP A. 

We have been provided with a copy of an email from Alex Pourbaix to Colin Andersen 
of the OPA sent on April 13, 2011. Mr. Pourbaix's email was· in response to Mr. 
Andersen's email sent on April12, 2011, in which Mr. Andersen indicated his belief that 
TCE and the OP A would benefit from entering into a mediation process in connection 
with the differences between the parties respecting the Contract and the potential 
development of a simple cycle natural gas-fired power generation project in the 
Can1bridge area. 

Mr. Andersen's request to Mr. Pourbaix was m<tde in good faith and in an effort to work 
together with TCE to negotiate the definitive form of an agreement in respect of the 
development of a power generation project in the Can1bridge area. As you know, the 

. parties entered into an-MOU dated December-21, 2illll,c:in.whieh::th.e-=parties.J..dentifie_d-'-----"'---"~=-···-'--·-'
that-they-were. working--together-co-operatively-to.,identify~other generation-prejects-that-, --
meet Ontario's eiedricfty-systein needs.-Tiie-MOU contains ob!lgatlons-iequrrmgFoth 
TCE and the OPA to engage in good faith negotiations. In that regard; the MOU 
expressly states that "[T]he OP A and TCE agree to work together in good faith to 
negotiate the definitive form of an agreement (the "Definitive Agreement") in respect of 
the Potential Project, or an alternative project agreed to by the OP A and TCE." 

Mr. Andersen's request that the parties continue their negotiations in a mediated process 
is consistent with the parties' express obligations under the MOU respecting good faith 
negotiations. A mediated process would allow the parties to advance negotiations on 

LEGAL _I :20447708.1 osler.corn 



OSLER 

Page2 

certain key issues including those respecting CAPEX estimates and TCE's alleged 
damages. Rejecting, outright, the,OPA's proposal to continue negotiations in a mediated 
process forecloses the parties frotn receiving the benefits of third party facilitation and is 
inconsistent with TCE's obligations under the MOU. We note that these obligations 
continue through to June 30, 2011, as stated in the MOU. 

Our client expects that your client will meet its obligations under the MOU. The OPA is 
hopeful that TCE, on reflection, will recognize the benefits of participating in 
negotiations with the assistance of a mediator, and that TCE will take all steps necessary 
to comply with its obligations relating to good faith negotiations as set forth in the MOU. 
On behalf of the OP A, we would ask that your client reconsider its position respecting 
mediation. The OP A is hopeful that your client's reconsideration will result in an 
agreement to promptly proceed with mediation to further the negotiations in this regard. 

May we please hear from you at your earliest opportunity. 

Yours very truly, 

Paul Ivanoff 
PI:hi 

c: C. Andersen 
M.Lyle 
S. Kennedy 
D. Langelaan 
R Sebastiana 

LEGAL_l:2044n08.1 



Aleksandar Kojic 

From: 
s'elit: 
To: 

Ivanoff, Paul [Pivanoff@osler.com] 
AprlL14, 201110:53 AM . . 

... : ._ . 

. .. -· 

Cc: 
Michael Killeavy . . . 
Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy; Sebastiana, Rocco 

Subject: RE: TCE Matter- Arbitration and Mediation [Privileged and Confidential] · · 
Attacflments: Letter to counsel for TCE 20447708_1.doc · · · · 

Michael, 

Attached for your review is a draft letter to counsel for TCE regarding mediation. 

Regards, 
Paul 

Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 188 

osler.com 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Wednesday, April 13, 2011 4:50 PM 
To: Ivanoff, Paul; Sebastiana, Rocco 
Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy 
Subject: TCE Matter- Arbitration ...• 

Paul/Rocco, 

We are being asked to: 

1. Prepare a formal letter to TCE requesting mediation in a formal way, which sets out the 
.. reasons for mediation- an<Llill_ere.Y~_e.ccthink_i:LmigbLassist=.us .. .:.c.This-wiclcl--b@.C.a.=GoUnsel-t9=-"'-"'--;;"--' 

.. ~.P.uos_e1Jetter;_and_, ________ _ 

2. Prepare a Notice of Arbitration to TCE. 

Can you please start work on this. We want to send the mediation letter tomorrow. 

We would like to be in a position to serve the Notice of Arbitration on Monday. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
1 

... ; . ~- ---- --~-'-



Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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Toronto 

Montreal 

Ottawa 

Calgary 

New York 

Osler. Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 1B8 
416.362.2111 MAIN 
4!6.S62.6666 FAciwn:.E 

Aprill4, 2011 

SENT BY FACSIMILE AND EMAIL 

OSLER 

Paul Ivanoff 
Direct Dial: 416.862.4223 
Pivanoff@osler.com 
Our.Matter Number: !126205 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. David Lever 
McCarthy Tetrault 
Box 48, Suite 5300 
Toronto Dominion Bank Tower 
Toronto, ON M5K IE6 

Dear Sir: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between 
TransCanada Energy Ltd. ("TCE") and Ontario Power Authority (the "OP A") 
dated October 9, 2009 

As you know, we are the solicitors for the OP A. 

We have been provided with a copy of an email from Alex Pourbaix to Colin Andersen 
of the OPA sent on April 13, 2011. Mr. Pourbaix's email was in response to Mr. 
Andersen's email sent on Aprill2, 2011, in which Mr. Andersen indicated his belief that 
TCE and the OP A would benefit from entering into a mediation process in connection 
with the differences between the parties respecting the Contract and the potential 
development of a simple cycle natural gas-fired power generation project in the 
Cambridge area. 

~ Mr. Andersen's request to Mr. Pourbaix :was made in good faith and in an effort to WOJ:k 
C"C:) together with TCE to negotiate the definitive form .of an agreement in respect of the 

development of a power generation project in the Cambridge area. As you know, the 
~~ -'--'---'-~-pames-'enferecFii!to~-MeT:J-'Uatei:i"':Becembedt;2<JIO, -iii-w!llcll:lliep~iien~tiR'fiSe;>td=· ·"'-'-"-=-~"-_·· f"?-J · -tliarilieywere workiligtogethef co-ciperatively to- identiTy- oTher-generation projects that -

meet Ontario's electricity system needs. The MOU contains obligations requiring both 
TCE and the OPA to engage in good faith negotiations. In that regard, the MOU 
expressly states that "[f]he OPA and TCE agree to work together in good faith to 
negotiate the definitive form of an agreement (the "Definitive Agreement") in respect of 
the Potential Project, or an alternative project agreed to by the OPA and TCE." 

Mr. Andersen's request that the parties continue their negotiations in a mediated process 
is consistent with the parties' express obligations under the MOU respecting good faith 
negotiations. A mediated process would allow the parties to advance negotiations on 

LEGAL_I:20447108.1 
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certain key issues including those respecting CAPEX estimates and TCE's alleged 
damages. Rejecting, outright, the OPA's proposal to continue negotiations in a mediated 
process forecloses the parties from receiving ·the benefits of third party facilitation and is 
inconsistent with TCE's obligations under the MOU. We note that these obligations 
continue through to June 30, 2011, as stated in the MOU. · 

Our client expects that your client will meet its obligations under the MOU. The OP A is 
hopeful that TCE, on reflection, will recognize the benefits of partidpating in 
negotiations with the assistance of a mediator, and that TCE will take all steps necessary 
to comply with its obligations relating to good faith negotiations as set forth in the MOU. 
On behalf of the OP A, we would ask that your client reconsider its position respecting 
mediation The OP A is hopeful that your client's reconsideration will result in an 
agreement to promptly proceed with mediation to further the negotiations in this regard. 

May we please hear from you at your earliest opportunity. 

Yours very truly, 

Paul Ivanoff 
PI: hi 

c: C. Andersen 
M. Lyle 
S.Kennedy 
D. Langelaan 
R. Sebastiana 

LEGAL 1;20447708.1 



Aleksandar Kojic 

From: 
Serit: 

Susan Kennedy 
Apri114, 201111:56 AM 

To:. 
Subject: 

Michael Killeavy . 
RE: TCE Matter~ Supplementary Negotiation Slides and Model .... 

Love your spreadsheet names. 

Susan H. Kennedy 
Director, Corporate/Com_mercial Law Group 

From: Michael Killeavy 
Sent: April 14, 201110:53 AM 
To: Susan Kennedy 
Cc: Deborah Langelaan; Ronak Mozayyan 
Subject: TCE Matter - Supplementary Negotiation Slides and Model .••. 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Attached are the slide that Colin used yesterday in his discussions with the MO and PO. These slide and model set out 
alternative settlement options with TCE. 

Sigh 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
Apri114, 201112:03 PM 
Susan Kennedy 

Subject: Re: TCE Matter- Supplementary Negotiation Slides and Model .... 

It is "without prejudice" remember .... 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Susan Kennedy 
Sent: Thursday, April 14, 201111:55 AM 
To: Michael Killeavy 
Subject: RE: TCE Matter - Supplementary Negotiation Slides and Model .... 

Love your spreadsheet names. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: Michael Kil/eavy 
Sent: April14, 201110:53 AM 
To: Susan Kennedy 
Cc: Deborah Langelaan; Ronak Mozayyan 
Subject: TCE Matter - Supplementary Negotiation Slides and Model .... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Attached are the slide that Colin used yesterday in his discussionswith the MO and PO. These slide and model setout 
-~ltel'iiatlve'i'e'iifement options WltffTC . . . . . .. • .. H u m - • • • m --

Sigh 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
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Aleksandar Kojic 

From: 
Sent: 

Sebastiana, Rocco [RSebastiano@osler.com] 
Apri114, 2011 3:08PM 

To: Michael Killeavy; Ivanoff, Paul 
Cc: 
Subject: 

Deborah Langelaan 
RE: Meeting Tomorrow ... 

Michael, 

We have not been invited to a meeting tomorrow morning at the OPA at 11 am. We have a 
meeting there at 3:30 pm with the lawyers of MEI and the AG. Not sure what the 11 am meeting 
is about, but we have not been invited if there is one. Can you please clarify. 

Thanks, Rocco 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Thursday, April 14, 2011 2:58 PM 
To: Ivanoff, Paul; Sebastiana, Rocco 
Cc: Deborah Langelaan 
Subject: Meeting Tomorrow •.. 

Gentlemen, 

I think you are committed to an 11am meeting tomorrow, but can you also attend the pre
meeting at 9am here at the OPA. 

I have suggested at this meeting that we approach TCE to discuss the terms of reference for 
arbitration. Can you give some thought to how we'd define such terms of reference? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser au dele divulguer sans autorisation. 

******************************************************************** 
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Aleksandar Kojic 

From: 
Sent: 

Ivanoff, Paul [Pivanoff@osler.com] 
April14, 2011 5:17PM 

To: Michael Killeavy 
Cc: Peporah Lahgelaan; JoAnn~ Butler; Michael Lyle; Susan Ke(lnedy; Seb:;Jstiano, Rocco 
Subject: RE: TCE Matter- Arbitration .... [Privileged and Confidential] · 

Michael, 

Further to our discussion of this afternoon, below please find the text of a draft letter to 
Alex Pourbaix from Colin regarding the arbitration. 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 
To: Mr. Alex Pourbaix 

Dear Alex: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada Energy Ltd. 
("TCE") and Ontario Power Authority (the "OPA") dated October 9, 2009 

·As you know, the Contract provides that any matter in issue between the parties as to their 
rights under the Contract may be decided by arbitration in accordance with Section 16.2 of 
the Contract. The OPA requests that the parties meet to discuss an arbitration of the dispute 
between the parties and terms of reference of an arbitration. Please have your counsel 
contact ours in this regard. 

[Signed Colin Andersen] 

Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 1B8 

osler.com 

·· ~~cc"Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Wednesday, April 13, 2011 4:50 PM 
To: Ivanoff, Paul; Sebastiana, Rocco 
Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy 
Subject: TCE Matter - Arbitration •... 

Paul/Rocco, 

We are being asked to: 

1 



1. Prepare a formal letter to TCE requesting mediation in a formal way, which sets out the 
reasons for mediation and where we think it might assist us. This will be a counsel to 
counsel letter; and, 

2. Prepare a Notice of Arbitration to TCE. 

Can you please start work on this. We want to send the mediation letter tomorrow. 

We would like to be in a position to serve the Notice of Arbitration on Monday. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide st. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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Aleksandar Kojic 
·'' ._,·. 

From: 
sent: 

Michael Killeavy · · .... 
April14, 2011 5:18 PM 

To: 'Pivanoff@osler.com' . . . . . . · .. 
Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy; 'RSebastiano@osler.com' · 
Re: TCE Matter- Arbitration .... [Privileged and Confidential] · · ·. · · · · 

Cc: 
Subject: 

Thanks for the quick turnaround. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide st. West, Suite 16ee 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6e71 (fax) 
416-52e-9788 (cell) 
Michael.killeavy@~owerauthority.on.ca 

I 

----- Original Message -----
From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Thursday, April 14, 2011 eS:17 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy; Sebastiane, Rocco 
<RSebastiano@osler.com> 
Subject: RE: TCE Matter- Arbitration .... [Privileged and Confidential] 

Michael, 

Further to our discussion of this afternoon, below please find the text of a draft letter to 
Alex Pourbaix from Colin regarding the arbitration. 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 
To: Mr. Alex Pourbaix 

Dear Alex: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada Energy Ltd_. __ 
_ -_· -_-( "IC~)-arld..cQnct-al"io-'-P-GWeP-Auioi1G Pi-ty'-'-E-iohe""8PA''-)--'d-8'1cea--'0ctober=-9-, --200!:!1"'. =="----'="'-"--'--'=--"'-==--'--'--'-----

- ----- - - -

As :You know, the Contract' provides that any matter in issue between the parties as to their 
rights under the Contract may be decided by arbitration in pccordance with Section 16.2 of 
the Contract. The OPA requests that the parties meet to discuss an arbitration of the dispute 
between the parties and terms of reference of an arbitration. Please have your counsel 
contact ours in this regard. ·. 

[Signed Colin Andersen] 

Paul Ivanoff 
Partner 

1 



416.862.4223 
416.862.6666 

DIRECT 
FACSIMILE 

pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box sa, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 1B8 

osler.com 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Wednesday, April 13, 2011 4:50 PM 
To: Ivanoff, Paul; Sebastiana, Rocco 
Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy 
Subject: TCE Matter- Arbitration ..•. 

Paul/Rocco, 

We are being asked to: 

1. Prepare a formal letter to TCE requesting mediation in a formal way, which sets out the 
reasons for mediation and where we think it might assist us. This will be a counsel to 
counsel letter; and, 

2. Prepare a Notice of Arbitration to TCE. 

Can you please start work on this. We want to send the mediation letter tomorrow. 

We would like to be in a position to serve the Notice of Arbitration on Monday. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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Aleksandar Kojic 

From: 
Sent: 

Ivanoff, Paul [Pivanoff@osler.com] 
April1:4, 2011 7:44 PM 

To: Michael Lyle; Susan Kennedy 
Cc: 
Subject: 

JoAnne Butler; Michael Killeavy; Deborah Langelaan; Sebastiana, Rocco 
OPA- TCE [Privileged and Confidential] 

Attachments: v3 Common Interest Privilege Agreement, OPA 20420450_3.DOC 

Mike and Susan, 

Attached please fmd a draft Cooperation and Co=on Interest Privilege Agreement between the OPA and Her 
Majesty the Queen in right of Ontario as represented by the Minister of Energy. Let me know if you have any 
questions or would like to discuss. 

Regards, 

Paul 

D 
Paul Ivanoff 
Pa·rtner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place E]';o, """' -' ~ 

***"****"'******************************"**"************-********* 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courrie! est privi19gi9, confidential et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

1 
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COOPERATION AND 

COMMON INTEREST PRIVILEGE AGREEMENT 

TIDS AGREEMENT is effective as of the day of 2011 (the "Effective 
Date"). [NTD: Consider whether this Agreement should be backdated.] 

BETWEEN: 

ONTARIO POWER AUTHORITY 
("OPA") 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS 
REPRESENTED BY THE MINISTER OF ENERGY 
("ONTARIO") 

RECITALS: 

A. 

B. 

The OP A and TransCanada Energy Ltd. ("TCE") entered into the Southwest GTA Clean 
Energy Supply Contract dated as of October 9, 2009 (the "SWGTA Contract"). 

The OP A and Ontario have concluded that, in connection ~th the threatened claims and 
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues 
could arise with respect to which they have common interests and joint or compatible 
defences. · 

• 1"""'1 C. The OP A and Ontario have undertaken, and will undertake, factual, legal and other 
H research, and are of the opinion that itis in their best interest to exchange information, 

f"', . pool their individual work product and cooperate in a joint defence effort. 
~~~·~~~~========~============~==~~···=····=-~-=·=-~·=···~···=····~···=···~~~ 

··-·---~···· D. 
··~ 

E. 

Goeperatien-in-sueh-ajoint defence effort.-will-necessarily·jnvol~ ·fue exc.hange.-of··· ·· 
coiifldentiaJ. ili:foimatioJ1 as welTas illfoffi}ation which is othenyise privileged such as, 
amongst . others, . soliCitor/client conlm.unic~tion and/or corinnunications made and 

. n1aterials obtained or.prepared in contemplation oflitigatit;m. · 

In light of their common interest, and the fact that litigation by TCE against the OPA and 
Ontariq ,is ant,icipated, 0 P A and Q!ltario wsh to prgceeq cooperatively in )he preparation 
of joint or compatible defences, and by this Agreement seek to document their mutual 
intention and. agreement that neither OP A nor Ontario shall·suffer any waiver or loss of 
privilege as a result of disclosure to each other of their Privileged :Information (as defined 

LEGAL _I :20420450.3 
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below) or as a result of their cooperation in the preparation of positions, responses and 
defences to the Claims (as defined below). 

AGREEMENT 

In consideration of the promises and the mutual covenants and agreements herein, the Parties 
agree as follows: 

DEFINITIONS 

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings 
set forth in this Section: 

(a) "Claims" means any and all claims made or filed by TCE relating to, arising out 
of, or in connection with the SWGTA Contract, and any and all subsequent 
arbitration, mediation, or litigation that arises out of any and all such claims. 

(b) 

(c) 

(d) 

"Effective Date" means the effective date as defmed above. 

"Parties" means the OP A and Ontario and, for the purpose of giving effect to this 
Agreement, includes their legal counsel, agents, consultants, experts and affiliates. 

"Privileged Information" means information and communications, whether 
written or electronically recorded, in respect of the preparation of positions, 
responses and defences to the Claims which are or would be otherwise in law 
privileged and protected from disclosure or production to Third Parties made 
between OP A (or its employees, legal counsel, agents, consultants, experts or any 
other person or entity acting on OPA's behalf) and Ontario (or its employees, 
legal counsel, agents, consultants, experts or any other person or entity acting on 
Ontario's behalf), including but not limited to: 

(i) information and communications contained in documents, memoranda, 
correspondence, drafts, notes, reports, factual summaries, transcripts; 

(ii) communications between counsel, or counsel and clients including their 
employees, consultants, board members or advisors; 

(iii) any joint or several interview of prospective witnesses, and summaries or 
reports thereof; 

(iv) any analyses, document binders, files, compilations or databases; 

(v) the sharing or exchange via any media, including but not limited to 
electronic media; 

(vi) . theories, impressions, analyses, legal research, or legal opinions; 

(vii) communications to and from experts, and documentation relating to or 
setting out expert commentary and opinion; and 

LEGAL_l:20420450.3 
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any other material, communications and information . which would 
otherwise be protected from disclosure to Third Parties. 

(e) "TCE" has the meaning defined in paragraph A of the Recitals. 

(f) "Third Party" or "Third Parties" means any person or entity that is not, with 
respect to either Party, any corporation, partnership, joint venture or other legal 
entity that is a direct or indirect parent or subsidiary of such Pa:rt:j or that directly 
or indirectly (i) owns or controls such Party, (ii) is owned or controlled by such 
Party, or (iii) is under common ownership or control with such Party. For 
purposes of this definition, "control" shall mean the power to direct the 
management or policies of such entity, whether through the ownership of voting 
securities, by contract, or otherwise, and, without limitation, Third Party includes 
TCE, their employees, agents, counsel, subcontractors, consultants, experts, or 
any other person or entity acting on TCE's behalf. 

COMMON INTEREST OF THE PARTIES 

~ 
Q) 

2. 

3. 

b.O 4. 

Q) 

The Parties have a common, joint, and mutual interest in the defence of the Claims, wish 
to cooperate with each other in respect of the defence of the Claims, and due to the 
anticipated litigation with TCE, wish to share between them Privileged Information 
without risk of prejudice to or of waiver in whole or in part of their respective privileges 
and rights to hold such Privileged Information protected from disclosure. 

The Parties are under no obligation to share Privileged Information. However, from time 
to tirue, either Party (the "Disclosing Party") in its sole discretion may choose to share 
Privileged Information with the other Party (the "Receiving Party"). 

To the extent that exchanges of Privileged Information have been made prior to entering 
into this Agreement, it is the Parties' intention that all such exchanges be subject to the 
terms of this Agreement as if they had occurred after the Effective Date. 

I I 
·~ t--......_ 5. The execution of this Agreement, the cooperation between the Parties in respect of the 

;-""" defences to the Claims and the exchange of Privileged Information under this Agreement, 
• ~ where the materials would otherwise be protected by law against disclosure by solicitor-
H client (attorney client) privilege, litigation privilege, work product doctrine, without 

-~'--'~~--'='-"--"""--p'-'-r_eJ'-·u_d_ic-"e'-p'-n-·vil~·'-e"'g"'e'-, "'or=an=-cy-=o-'th'-'-'-er-=-a-p'-p-=h~·c'-ab.:::l=e-=r'-u=le=o=f=p=-n-"·v=-il'-e=g=-e=-o-"r'-c--'onfi-'-'-d-e'-nccti-=·ali-=-·=-ty-=:"'. '-=C=-c"'-"'-"-'"--'-'--~-='-'
(i) ·-.- ·ar<J goJjJ:l~niiec!:to;·c!o:cnot Mel ~hgltpp_t-::cons:titute-::a:cwaiverjnwhole::ot:-in · ~ 

_hj part in favour of any Third Party by either Party of.any applicable 
OQ privilege or other rule ofprotection:(i:om disclosure; and 

6 .. 

(ii) will not be asserted at any time by either P~rty as a waiver of any such 
privilege or .other rule :of protection from disclosure. ~ · .. · ·• . 

. . -: . ''·'·' :. 

Disclosure of Privileged Information by the Receiving ,p<irfy to Thlrd Parties without the 
prior written co]i~ent of cgunsel for th~ Disclosing Party js expresslyprohibitec!, unless 
the disclosure is ordered by a court of competent jurisdiction or is otherwise re,quired by 

LEGAL_l:20420450.3 
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law. If disclosure of any Privileged Information is sought from a Receiving Party in any 
arbitration, litigation or other legal proceedings, the Receiving Party [from whom 
disclosure is sought] shall take all steps necessary to preserve and ·invoke, to the fullest 
extent possible, all applicable privileges, immunities and protections against disclosure, 
and shall immediately provide written notice of such legal proceedings to the Disclosing 
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged 

· Information without first ·providing the Disclosing Party a reasonable opportunity to 
protect its interests before the applicable court or arbitral tribunal. 

7. All of the Privileged Information shall be preserved as confidential and privileged both 
prior to resolution of all outstanding Claims and thereafter, and shall not be used for any 
purpose other than the stated sole purpose of cooperation in the defence of the Claims. 

8. Neither Party shall disclose to a Third Party the existence of this Agreement, nor its 
terms, unless both Parties consent in writing or unless compelled by order of a court or 
arbitral tribunal. 

9. The Parties acknowledge and agree that their common interest in the defence of the 
Claims and their intention that no waiver of privilege shall result from their exchange of 
Privileged Information between them shall in no way be affected or deemed to be negated 
in whole or in part by the existence now or in the future of any adversity between the 
Parties relating to or arising out of the SWGTA Contract, whether in connection with the 
Claims or otherwise, and that any such adversity shall not affect this Agreement. 

COOPERATION 

10. The Parties shall cooperate in respect of the defence of the Claims, including providing 
access to information, materials and employees as may be reasonabiy necessary from 
time to time, as the case may be, provided that each of the Parties reserves the right to 
determine what information Will be shared and under what circumstances, and no 
obligation or duty to share any such information is created by this Agreement. 

WITHDRAWAL 

11. It is the intent of the Parties that this Agreement shall remain in effect until final 
resolution of the Claims, either by litigation in a final, non-appealable judgment or 
arbitral award or by a final negotiated settlement, whichever is later. 

12. Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving 
twenty (20) days advance written notice to the other Party, which 20 days is calculated 
beginning on the day after the notice is received by a Party. For greater certainty, 
withdrawal from this Agreement by a Party is not effective until the expiration of the 20 
days' notice period required by this provision. 

13. Any withdrawal from this Agreement shall be prospective in effect only and the 
withdrawing Party and any Privileged Information made available by or to the other Party 
prior to that Party's withdrawal shall continue to be governed by the terms of this 
Agreement whether or not the Parties are, in any respect in relation to the SWGTA 
Contract, adverse in interest. 

LEGAL_I:20420450.3 



'"'d 

-5-

14. On or before the effective date of a withdrawal from.this Agreement, the withdrawing 
Party shall return to the Disclosing Party all Privileged Information received from the 
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the 
Receiving Party may destroy such copies in a secure manner, and confirm in writing to 
the Disclosing Party that it has done so. 

WAIVER OF CONFLICT OF INTER.EST 

15. The Parties agree that this Agreement and the sharing of Privileged Information between 
them shall not be used as a basis for a motion to disqualify a Party's counsel (including 
for certainty the Party's counsel's law firm and any partner or associate thereof) after a 
Party has withdrawn from this Agreement for any reason, including without limitation, 
due to any conflict of interest which arises or becomes known to the withdrawing Party 
after the Effective Date, adversity between the Parties or any other reason whatsoever 
based on this Agreement or the cooperation and disclosure of ·Privileged Information 
hereunder. 

16. The Parties confirm that there is no and shall not be deemed to be any solicitor-client 
relationship between counsel for the OP A and Ontario, nor any solicitor-client 
relationship between counsel for Ontario and the OPA, as a result of any 
communications, sharing of Privileged Information, cooperation or any other action taken 
in furtherance of the Parties' common interests or under and in .reliance upon this 
Agreement. 

INJUNCTIVE RELIEF 

a; bO 17. The Receiving Party acknowledges that disclosure of any Privileged Information to Third · 
Parties in breach of this Agreement will cause the Disclosing Party to suffer irreparable 
harm for which there is no adequate legal remedy. The Parties ther.efore agree that 
immediate injunctive relief is an appropriate and necessary remedy for a breach or 
threatened or anticipated breach of this Agreement. 

a; 
I 

• 1'"""1 

> NOTICE 

• 1'"""1 
~ 18. All notices and other communications between the Parties, unless otherwise specifically 

_ f""1 _
1
-=--=c-=-.:;c__=p:,-· r~o=-VI="·d~e:.,-d:;.c' cc=;shallbe_irl_}\'fiting anc! deemed to have been duly- given when c!elivered in 

~~- __ p~rso_11 Cl!_~l~cqp~_()r deJ1_vered by _oyern!gJlt_coll!ie!, with postage_prepJtid,-.1!c!4r_e§~~cl as 

~ 
cfollows::· -·· ., ~ ~-~--- ----- ··· 

To: Ontario Power Authority 

Attention: Michael Lyle, General Counsel 
120 Adelaide Street West, Suite 1600 
Toronto; dntfu:io · · ··· · ·. ·· · 
MSH ITI 
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Tel. No.: (416) 969-6035 
Fax No.: (416) 967-1947 
E-Mail: michael.lyle@powerauthority.on.ca 

To: Her Majesty the Queen in Right of Ontario as Represented by the Minister 
of Energy 

Attention: • 

GENERAL PROVISIONS 

19. This Agreement shall be construed in accordance with the laws of the Province of 
Ontario and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario 
with respect to any and all matters arising under this Agreement. 

20. If any of the provisions of this Agreement or portions thereof should be determined to be 
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of 
the remaining provisions shall not in any way be affected or impaired thereby. 

21. Any failure of any Party to enforce any of the provisions of this Agreement or to require 
compliance with any of its terms at any time while this Agreement is in force shall in no 
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a 
waiver of the right of such Party thereafter to enforce any and each such provisions. 

22. 

23. 

24. 

25. 

26. 

27. 

Nothing contained in or done further to this Agreement shall be deemed either expressly 
or by implication to create a duty of loyalty between any counsel and anyone other than 
the client of that counsel. 

This Agreement contains the entire understanding of the Parties with respect to the 
subject matter hereof. There are no other oral understandings, terms, or conditions and 
neither Party has relied upon any representation, express or implied, not contained in this 
Agreement. 

No change, amendment, or modification of this Agreement shall be valid or binding upon 
the Parties hereto unless such change, amendment, or modification is in writing and duly 
executed by both Parties hereto. 

The headings contained in this Agreement are for convenience and reference only and in 
no way define, describe, extend, or limit the scope or intent of this Agreement or the 
intent of any provision contained herein. 

This Agreement shall enure to the benefit of and be binding upon the respective 
successors and assigns of the Parties. 

This Agreement may be signed in counterparts and by facsimile and all counterparts 
together shall constitute the Agreement. 

LEGAL_!:20420450.3 
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IN WI1NESS WHEREOF, the Parties have executed this Agreement as of the date first 
· set forth above. 

ONTARIO POWER AUTHORITY 

By:. ____________________ _ 

Nrune:. ________________ ___ 

Title:. __________________ _ 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO AS REPRESENTED BY THE 
MINISTER OF ENERGY 

By:. __________________ __ 

Nrune:. ________________ ___ 

Title:. __________________ _ 

~~I~· ---~~~~~~----~~~~~~~~~---
--------·· 

~· 
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Aleksandar Kojic 

From: 
sent: 
To: 
cc: 
Subject: 

Ivanoff, Paul [PJvanoff@osler,com] 
Apri114, 2011 7:54PM 
Michael Lyle; Susan Kennedy . 
JoAnne Butler; Michael Killeavy; Deborah Langelaan; Sebastiana, Rocco 
Recall: OPA- TCE [Privileged and Confidential] 

Ivanoff, Paul would like to recall the message, "OPA- TCE [Privileged and Confidential]". 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

*******************************************************~************ 
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Al!iksandar Kojic 

From: 
sent: 
To: 
Cc:· 

·Subject: 
Attachments: 

Mike and Susan, 

Ivanoff, Paul [Pivanoff@osler.com] 
Apri114, 2011 7:54PM 
Michael Lyle; Susan Kennedy 
JoAnne Butler; Michael Killeavy; Deborah Langelaan; Sebastiane, Rocco 
OPA- TCE [Privileged and Confidential] 
v3 Common Interest Privilege Agreement, OPA 20420450_;3.DOC 

Attached please fmd a draft Cooperation and Co=on Interest Privilege Agreement between the OP A and Her 
Majesty the Queen in right of Ontario as represented by the Minister of Energy. Let me know if you have any 
questions or would like to discuss. 

Regards, 

Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
[Jario, Canada M5X 1 88 

1 
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COOPERATION AND. . . .. ') . 

COMMON INTEREST PRIVILEGE AGREE'M:il:NT 

THIS AGREEMENT is effective as of the day of 2011 (the "Effective 
Date"). [NTD: Consider whether this Agreement should be backdated.) 

BETWEEN: 

RECITALS: 

ONTARIO POWER AUTHORITY 
("OPA") 

-and-

HER M;\JESTY THE QUEEN IN RIGHT OF ONTARIO AS 
REPRESENTED BY THE MINISTER OF ENERGY 
("ONTARIO") 

A. The OP A and TransCanada Energy Ltd. ("TCE") entered into the Southwest GTA Clean 
Energy Supply Contract dated as of October 9, 2009 (the "SWGTA Contract"). 

B. The OPA and Ontario have concluded that, in connection with the threatened claims and 
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues 
could arise withrespect to which they have common interests _and joint or compatible 
defences. 

• ~ The OP A and Ontario have undertaken, and will undertake, factual, legal and other · C. 
~ research, and are of the opinion that it is in their best interest to exchange information, 

,..., . pool their indi_vidual work product andcooperate in ajointdefe11ceef[o~_._ __ 
-~~~--~~==~~====~==~~~~~~~~ 

_ _ _ _ D. Cooperation ~in such ·a Joint.:_aefence effort :will.necessari!y.-mvorve-~the exchange of -

E. 

confidential .in:fop:nation as. well_ as infqrrnation. wllich is Oth~rwise privileged such as, 
amongst others,. solicitor/client communication and/or colillliunications made and 
materials obtairled orprepareci in contemplation oflitigation. 

In light of their common interest, and the fact that litl~ationbyTCE against the OPA and 
Ontario is anticipateci, OPA, and Ontario. wish to p~()Cec4 cooperatively in the preparation 
of joint or compatible defences, "and by this Agreement seek to document their rimtual 
intention and ·agreement that neither OP A nor Ontario shall sUffer any waiver or loss of 
privilege as a result of disclosure to each other of their Privileged Infoi:mation (as defmed 
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below) or as a result of their cooperation in the preparation of positions, responses and 
defences to the Claims (as defmed below). 

AGREEMENT 

In consideration of the promises and the mutual covenants and agreements herein, the Parties 
agree as follows: 

DEFINITIONS 

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings 
set forth in this Section: 

(a) "Claims': means any and all claims made or filed by TCE relating to, arising out 
of, or in connection with the ·swGTA Contract, and any and all subsequent 
arbitration, mediation, or litigation that arises o)lt of any and all such claims. 

(b) 

(c) 

(d) 

"Effective Date" means the effective date as defined above. 

"Parties" means the OP A and Ontario and, for the purpose of giving effect to this 
Agreement, includes their legal counsel, agents, consultants, experts and affiliates. 

"Privileged· Information" means information and communications, whether 
written or electronically recorded, in respect of the preparation of positions, 
responses and defences to the Claims which are or would be otherwise in law 
privileged and protected from disclosure or production to Third Parties made 
between OP A (or its employees, legal counsel, agents, consultants, experts or any 
other person or entity acting on OPA's behalf) and Ontario (or its employees, 
legal counsel, agents, consultants, experts or any other person or entity acting on 
Ontario's behalf), including but not limited to: 

(i) information and communications contained in documents, memoranda, 
correspondence, drafts, notes, reports, factual summaries, transcripts; 

(ii) communications between counsel, or counsel and clients including their 
employees, consultants, board members or advisors; 

(iii) any joint or several interview of prospective witnesses, and summaries or 
reports thereof; 

(iv) any analyses, document binders, files, compilations or databases; 

(v) the sharing or exchange via any media, including but not limited to 
electronic media; 

(vi) theories, impressions, analyses, legal research, or legal opinions; 

(vii) communications to and from experts, and documentation relating to or 
setting out expert commentary and opinion; and 
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(viii) any other material, communications and information which would 
otherwise be protected from disclosure to Thlrd Parties. 

(e) "TCE" has the meaning defined in paragraph A of the Recitals. 

(±) "Third Party" or "Third Parties" means any person or entity that is not, with 
respect to either Party, any corporation, partnership, joint venture or other legal 
entity ihat is a direct or indirect parent or subsidiary of such Party or that directly 
or indirectly (i) owns or controls such Party, (ii) is owned or controlled by such 
Party, or (iii) is under common ownership or control with such Party. For 
purposes of this definition, "control" shall mean the power to direct the 
management or policies of such entity, whether through the ownership of voting 
securities, by contract, or otherwise, and, without limitation, Third Party includes 
TCE, their employees, agents, counsel, subcontractors, consultants, experts, or 
any other person or entity acting on TCE's behalf. 

COMMON INTEREST OF THE PARTIES 

2. The Parties have a common, joint, and mutual interest in the defence of the Claims, wish 
to cooperate with each other in respect of the defence of the Claims, and due to the 
anticipated litigation with TCE, wish to share between them Privileged Information 
without risk of prejudice to or of waiver in whole or in part of their respective privileges 
and rights to hold such Privileged Information protected from disclosure. 

6. 

The Parties are under no obligation to share Privileged Information. However, from time 
to time, either Party (the "Disclosing Party") in its sole discretion may choose to share 
Privileged Information with the other Party (the "Receiving Party"). 

To the extent that exchanges of Privileged Information have been made prior to entering 
into this Agreement, it is the Parties' intention that all such exchanges be subject to the 
terms of this Agreement as if they had occurred after the Effective Date. 

The execution of this Agreement, the cooperation between the Parties in respect of the 
defences to the Claims and the exchange of Privileged Information under this Agreement, 
where the materials would otherwise be protected by law against disclosure by solicitor
client (attorney client) privilege, litigation privilege, work product doctrine, without 
prejudice privilege, or any other applicable i-ule of privilege or confiden~alitx: 

. . . 

.:::-(i)--~ca.r~np:tinten:delicto,ao not and•sl.i(:ITLnof:cons'tfmte-a waive~fuwnOleorin · . 
. part in favour of any Third Party by either Paity of any applicable 
privilege or other rule of protecti,on from disclosure; and · 

(ii) will not be asserted at ;my time by eifuer Party· as a waiver of any such 
privilege or other rule ofprotection from disclosure. 

Di~closure of Privil~ged InforrnationlJy the Recdying Party to Tlilid P~es without the 
prior writi:<?n qonseiit ofcounsel for the Disdl~;ingParty is expressly pr~hlbited, unless 
the disclosure is ordered by a coui:t of competent jurisdiction or is .otherwise required by 
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law. If disclosure of any Privileged Information is sought from a Receiving Party in any 
arbitration, litigation or other legal proceedings, the Receiving Party [from whom 
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest 
extent possible, all applicable priVileges, immunities and protections against disclosure, 
and shall immediately provide written notice of such legal proceedings to the Disclosing 
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged 
Information without first providing the Disclosing Party a reasonable opportunity to 
protect its interests before the applicable court or arbitral tribunal. 

7. All of the Privileged Information shall be· preserved as confidential and privileged both 
prior to resolution of all outstanding Claims and thereafter, and shall not be used for any · 
purpose other than the stated sole purpose of cooperation in the defence of the Claims. 

8. Neither Party shall disclose to a Third Party· the existence of this Agreement, nor its 
terms, unless both Parties consent in writing or unless compelled by order of a court or 
arbitral tribunal. 

9. The Parties acknowledge and agree that their common interest in the defence of the 
Claims and their intention that no waiver of privilege shall result from their exchange of 
Privileged Information between them shall in no way be affected or deemed to be negated 
in whole or in part by the existence now or in the future of any adversity between the 
Parties relating to or arising out of the SWGTA Contract, whether in connection with the 
Claims or otherwise, and that any such adversity shall not affect this Agreement. 

COOPERATION 

10. The Parties shall cooperate in respect of the defence of the Claims, including providing 
access to information, materials and employees as may be reasonably necessary from 
time to time, as the case may be, provided that each of the Parties reserves the right to 
detennine what information will be shared and under what circumstances, and no 
obligation or duty to share any such information is created by this Agreement. 

WITHDRAWAL 

11. It is the intent of the Parties that this Agreement shall remain in effect until final 
resolution of the Claims, either by litigation in a fmal, non-appealable judgment or 
arbitral award or by a final negotiated settlement, whichever is later. 

12. Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving 
twenty (20) days advance written notice to the other Party, which 20 days is calculated 
beginning on the day after the notice is received by a Party. For greater certainty, 
withdrawal from this Agreement by a Party is not effective until the expiration of the 20 
days' notice period required by this provision. 

13. Any withdrawal from this Agreement shall be prospective in effect only and the 
withdrawing Party and any Privileged Information made available by or to the other Party 
prior to that Party's withdrawal shall continue to be governed by the terms of this 
Agreement whether or not the Parties are, in any respect in relation to the SWGTA 
Contract, adverse in interest. 

LEGAL_J:20420450.3 
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14. On or before the effective date of a withdrawal froll). .this Agreement, the withdrawing 
Party shall return to the Disclosing Party all Privileged Information received from the 
Disclosing Party. In the case· of copies, with the consent ofothe Disclosing Party, the 
Receiving Party may destroy such copies in a secure manner, and confirm in writing to 
the Disclosing Party that it has done so. 

WAIVER OF CONFLICT OF INTEREST 

15. The Parties agree that this Agreement and the sharing of Privileged Information between 
them shall not be used as a basis for a motion to disqualify a Party's counsel (including 
for certainty the Party's counsel's law firm and any partner or associate thereof) after a 
Party has withdrawn from this Agreement for any reason, including without limitation, 
due to any conflict of interest which arises or becomes known to the withdrawing Party 
after the Effective Date, adversity between the Parties or any other reason whatsoever 
based on this Agreement or the cooperation and disclosure of Privileged Information 
hereunder. 

16. The Parties confirm that there is no and shall not be deemed to be any solicitor-client 
relationship between counsel for the OPA and Ontario, nor any solicitor-client 
relationship between counsel for Ontario and the OP A, as a reslilt of any 
communications, sharing cif Privileged Information, cooperation or any other action taken 
in furtherance of the Parties' common interests or under and in reliance upon this 
Agreement. 

INJUNCTIVE RELIEF 

17. The Receiving Party acknowledges that disclosure of any Privileged Information to Third 
Parties in breach of this Agreement will cause the Disclosing Party to suffer irreparable 
harm for which there is no adequate legal remedy. The Parties therefore agree that 
immediate injunctive relief ·is an appropriate and necessary remedy for a breach or 
threatened or anticipated breach of this Agreement. · 

NOTICE 

H 18. All notices and other communications between the Parties, unless otherwise specifically 

--'-.. P.= .l'-'-'---"---=c·ccP!."r::o'c':v~id±"e':':'.d"-, ~s';hal~l c':·b;e~in"==··=~· ~·~tin~g_.an~dc_d':"e~e,m':"e"";d=·;"to~h~av.!.'e~.c'ob'.'ee'='en~d"'ul~y;L··.o!ll~· v,_.,e"'n"'w~h;oen;=d~e'";li':'v.><er':"e";d~in""--~---=---==--c 
__ __ _ _ JJerson or te)§copie_d__ocd~liy~red.by_oyernight_courier,.with_postage-Piepaid,-ac!dressed as --- - .. --

~ 
follows: · · -· -- · · - ·- - · - ·· · -

To: Ontario Power Authority 

Attention: Michael Lyle, General Counsel 
120 Adelaide Street West, Suite 1600 
Toronto; Ontario 
M5H 1Tl 
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E-Mail: michael.lyle@powerauthority.on.ca 

To: Her Majesty the Queen in Right of Ontario as Represented by the Minister 
of Energy 

Attention: • 

GENERAL PROVISIONS 

19. This Agreement shall be construed in accordance with the laws of the Province of 
Ontario and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario 
with respect to any and all matters arising under this Agreement. 

20. If any of the provisions of this Agreement or portions thereof should be determined to be 
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of 
the remaining provisions shall not in any way be affected or impaired thereby. 

21. Any failure of any Party to enforce any of the provisions of this Agreement or to require 
compliance with any of its terms at any time while this Agreement is in force shall in no 
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a 
waiver of the right of such Party thereafter to enforce any and each such provisions. 

22. 

23. 

24. 

25. 

26. 

27. 

Nothing contained in or done further to this Agreement shall be deemed either expressly 
or by implication to create a duty of loyalty between any counsel and anyone other than 
the client of that counsel. 

This Agreement contains the entire understanding of the Parties with respect to the 
subject matter hereof. There are no other oral understandings, terms, or conditions and 
neither Party has relied upon any representation, express or implied, not contained in this 
Agreement. 

No change, amendment, or modification of this Agreement shall be valid or binding upon 
the Parties hereto unless such change, amendment, or modification is in writing and duly 
executed by both Parties hereto. 

The headings contained in this Agreement are for convenience and reference only and in 
no way defme, describe, extend, or limit the scope or intent of this Agreement or the 
intent of any provision contained herein. 

This Agreement shall enure to the benefit of and be binding upon the respective 
successors and assigns of the Parties. 

This Agreement may be signed in counterparts and by facsimile and all counterparts 
together shall constitute the Agreement. 
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first 
set forth above. 

LEGAL_l:20420450.3 

ONTARIO POWER AUTHORITY 

By=------------~-----
Nmne:. ________________ ___ 

Title: __________________ _ 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO AS REPRESENTED BY THE 
MINISTER OF ENERGY 

By:. __________________ __ 

Nmne:. ________________ ___ 

Title:. __________________ _ 



Aleksandar Kojic 

From: 
Sent: 
To: 

JoAnne Butler . 
Apdl15, 20117:47 AM 
Susari Kennedy 

Cc: Michael Killeavy'; Deborah Langelaan; Kristin Jenkins; Brett Baker; Michael Lyle; Colin 
Andersen; Amir Shalaby · 
Re: Arbitration Slide~ _Subject: 

Great comments, Susan and exactly the type of context we will be needing to provide later to the Gov. BTW, I do not 
plan on leaving anything with anyone. Only for discussion purposes. 

JCB 

From: Susan Kennedy 
Sent: Friday, April15, 2011 07:42AM 
To: JoAnne Butler 
Cc: Michael Killeavy; Deborah Langelaan; Kristin Jenkins; Brett Baker; Michael Lyle; Colin Andersen; Amir Shalaby 
Subject: RE: Arbitration Slides 

Privileged and Confidential (Solicitor and Client Privilege) 

This email contains privileged legal advice and should not be forwarded to parties outside of OPA. Please limit 
internal circulation to "need to know" only. 

Assuming the plan is to give the slides to, and leave the slides with, the Government, you may [for the purpose of 
clarity/written record for their future reference] want to consider including some clarifying caveats (maybe footnote or 
endnote style, so you don't clutter up the slide). 

For example, clarify that the comparison slide between Arbitration and Litigation is based on the assumption of essentially 
similar scope for both proceedings and/or on the assumption that "favorable" [or perhaps "acceptable"] terms of arbitration 
were agreed between the parties. 

To illustrate what I'm worrying about. someone looking at the first slide without context might interpret the line item 
"Favorable Terms of Reference" to mean "you will get favorable terms of reference with an arbitration and you won't with 
a litigation". It will be easy to lose the subtlety (which I appreciate we are trying to address in the next slide) that you can 
agree to scope the terms of reference with an arbitration but would/might only want to proceed with arbitration if you were, 
in fact, able to agree to favorable/acceptable terms of reference. 

Other subtleties, perhaps worth noting: 

• re "Private Proposal", as MK pointed out yesterday, private doesn't absolutely guarantee private forever, as there 
is a possibility for appeal -which is to a court and if you get into an appeal process, what was private in the 
arbitration will [likely] become a rnC!tl('lr ol_pt1blicoLecQrd in_t_he C~ppeal. . _. _ _ _ _ __ _ __ _ _ _ _ 

-----..---· ~·Gl:Weill-ment not part of process"-=-there 1s the possJiliiJty of separate h!JgatJon against Government. _____ _ 
~ -xAroitratiernaoes nofrecnmca]lyprecludeTCE ffem suingthem intort .::-whetner, as a -practicalmattef,fliey W041d 

in fact do so if we were arbitrating is difficult to predict). Also an MK catch from yesterday. 

Slide 2, "Avoid Optics of "Money for Nothing"- think it needs to be an "N" in the Arbitration column (this is consistent with 
what we are saying on Slide 3 in the second line under "Cons"). 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 

From: JoAnne Butler 
Sent: April 14, 2011 5:26PM 
To: Michael Killeavy; Deborah Langelaan; Kristin Jenkins; Brett Baker; Susan Kennedy; Mi~hael Lyle; Colin Andersen; 

1 



Amir Shalaby 
Subject: Fw: Arbitration Slides 

Fyi. Very rough draft from earlier meeting. We can noodle on it tonight and discuss at our morning meeting. 

MK, if you think that there is value sending to Rocco/Paul then please do so. 

JCB 

From: Manuela Moellenkamp 
Sent: Thursday, April14, 2011 04:01PM 
To: JoAnne Butler 
Subject: Arbitration Slides 

Here you gp. I'm going to stick around until4:30 in case you need me to make changes or add other slides. 

Manuela Moellenkamp 
Executive Assistant to JoAnne Butler, Vice President, Electricity Resources 
Ontario Power Authority 
120 Adelaide Street Wes~ Suite 1600 
Toronto, ON M5H 1T1 
Tel: 416-969-6015 
Fax: 416-969-6071 
manuela.moellenkamp@powerauthortty.on.ca 

ill 
Please consider your environmental responsibility before printing this email. 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain 
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended 
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly 
prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender 
immediately and delete this e-mail message. 
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Aleksandar Kojic 

From: 
seiit: 
To: 

Michael Killeavy 
J>.pril15, 201110:38 AM 
JoAnne Butler 

Attachments: · Draft Offer to Engage in Arbitration 14 Apr 2011.pdf; TCE Response to Mediation. pdf 

As requested. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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Michael Killeavy 

From: 
S!!nt: 

Ivanoff, paul [Piv13noff@osler.com] 
. Apri/14, 2011 5:17PM . 

To: MiQhael Killeavy · · 
Cc: 
Subject: 

Deborah Langelaan; JoAnne Bu11er; Michael Lyle; Susan Kennedy; Sebastiane, Rocco 
RE: TCE Matter- Arbitration .... [Privileged and Confidential] 

Michael, 

Further to our discussion of this afternoon, below please find the text of a draft letter to 
Alex Pourbaix from Colin regarding the arbitration. 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 
To: Mr. Alex Pourbaix 

Dear Alex: 

Southwest GTA Clean Energy Supply Contract {the "Contract") between TransCanada Energy Ltd. 
{"TCE") and Ontario Power Authority (the "OPA") dated October 9, 2809 

As you know, the Contract provides that any matter in issue between the parties as to their 
rights under the Contract may be decided by arbitration in accordance with Section 16.2 of 
the Contract. The OPA requests that the parties meet to discuss an arbitration of the dispute 
between the parties and terms of reference of an arbitration. Please have your counsel 
contact 0urs in this regard. 

[Signed Colin Andersen] 

Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box se, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 1B8 

__ __c_~oc,s.le~com 

-----Original Message-----
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Wednesday, April 13, 2011 4:Se PM 
To: Ivanoff, Paul; Sebastiane, Rocco 
Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy 
Subject: TCE Matter- Arbitration .•.. 

Paul/Rocco, 

We are being asked to:. 
1 



1. Prepare a formal letter to TCE requesting mediation .in a formal way, which sets out the 
reasons for mediation and where we think it might assist us. This will be a counsel to 
counsel letter; and, 

2. Prepare a Notice of Arbitration to TCE. 

Can you please start work on this. We want to send the mediation letter tomorrow. 

We would like to be in a position to· serve the Notice of Arbitration on Monday. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1Tl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 

Michael Killeavy 
April15, 2011 12:36 PM 
Amir Shalaby 
JoAnne Butler 

Subject: 
Attachments: 

FW: TCE Matter - Financial Model Explanation ... 
OPA Financial Model 8 April2011.doc 

Importance: High 

Amir, 

JoAnne asked me to send this to you. It's a memo explaining how the financial model used in 
the settlement discussions works. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

-----Original Message----
From: Michael Killeavy 
Sent: April 8, 2011 11:16 AM 
To: Susan Kennedy; Smith, Elliot 
Cc: JoAnne Butle_r; Deborah Langelaan; Ronak Mozayyan 
Subject: TCE Matter - Financial Model Explanation ... 
Importance: High 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

__ ·-ittta.cbed-iscca..cmemo.JOaRdum---e-Xp.la;i;R;i,Rg-'-RGW-"tl'le=f-in<lR€-ial"-medel-"we"'lfS'ed-"'in-'-1=h-e-s-et-t-H!m-eift-=· '-'--'-'---
- negotiations-woPkos. -- -- --

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide_St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 

1 



Michael.killeavy@powerauthority.on.ca 
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••• PR!ii/LEGED AND CONFIDENTIAL · .:PREPARED JN CONTEMPLATION OF LITIGATION~~·. ,. · -- . -~ . . . - . ,'•: " .. .. ·; .· . 

8 April2011 

MEMO TO: Susan Kennedy 

FROM: Michael Killeavy 

RE: OPA Financial Model for Settlement Negotiations with TCE 

'·. '. 

Here is a brief explanation of how the financial model we used in the settlement 
negotiations with TCE works: 

1. The model was constructed in an MS-EXCEL 2010 spreadsheet. 

2. We modelled each year necessary to build the proposed contract facility plus the 
25 years to operate the facility for the 25 year contract term. 

3. For each year we calculated cash inflow and subtracted cash outflows to arrive at 
the net cash. that went to TCE for each year of the modelling period. The net 
cash to TCE was calculated on an after-tax basis using TCE's effective tax rate 
of25%. 

4. Cash flows occur monthly, but to simplify the model we modelled only each year. 
We assumed that all cash flows occurred at the mid-point of each year, i.e., 1 
July. 

5. The net cash accruing to TCE was then discounted back to July 2009. This is 
the same point in time that TCE was discounting its cash flows back to with its 
rriodel to arrive at a net present value ('NPV''). This just a simple time-value of 
money calculatiion using a discount rate and stream of cash flows. · 

6. · We assumed an all-equity investment by TCE to fund construction and operation 
--"'-"-'-''--'-'"-"--'-~·-=··"'o=f·the ·p1aotdliJ.e.cUselolcHetuw~on.cequity=of-'7-05."/o:cfor-=T-C~·al"ld~~J:Jis~is-ti:Je::EiisceiJFitc-=--"··_;cc_c____ 

... rate-wecuseG!fer-ti:Je-NPV calel:llatien~~We·arrive_d~t:thls::.cQst~Qf:.E:!Qi:!ityusJng-- -·· 
TCE'spublfshea-financ:ial statements. . . .. -

. : · ... ;· 

7, Thefohly cash Inflow: on a yearlybasis was theNefRevenue Requirement·· 
··, (I'NRR'').•We asstJrnedno netrriarket.re'iieritJes/fAcditdirigly;tHe oh'IY'•ahnual 

.. · ... casfriinflowwas NRR/MW-rrionth X 12 months/year X 500 M'i!V.ofcohtract • 
capacity. 



••• PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

8. The NRR revenue only commences once the facility achieves Commercial 
Operation in Q1 2015. 

9. Prior to Q1 2015 TCE is developing the facility and all cash flows are outflows. 
We assumed a capital expenditure ("CAP EX'') for the plant of $400 million. We 
allocated the $400 million over the four years to the develop the facility in the 
same manner TCE did, i.e., a certain percentage of the CAP EX was incurred 
each year. 

10. TCE had propsed a CAPEX of $540 million, which we believed to be too high. 
Out technical expert thought the cost ought to be $375 million to $400 million at 
the very most. 

11. During each year of operating the facility, TCE is assumed to have certain 
operating expenses ("OPEX") and Gas Distribution and Management ("GD&M") 
expenses. These are deducted from the NRR revenue to yield net operarting 
revenue also known as EBITDA ("Earnings Before Interest, Taxes, Depreciation 
and Amortization"). 

12. We assumed an annual inflation rate of 2%, which is consistent with TCE's 
assumption. OPEX, 20% of the NRR and 20% of the GD&M were inflated 
annually. 

13. We ran the model and solved for a target NPV for the contract facility. We did 
this by iteratively adjusting the NRR such that the NPV for the contract fa~.ility 
matched the targeted NPV. Whem the model NPV was very close' to "the target 
NPV we stopped the iterations. We used the MS-EXCEL Goalseek function to 
automate this iterative task. 

14. There is no "double dipping" as a I understand the use of this term, i.e., there are 
no separate returns for OGS and K-W. What we do is we set the NPV target to 
the level of the desired OGS NPV for the model run and then we solve the model 
such that the NRR gives us only the target NPV. The only way to get double 
dipping would be to set the the target NPV at the OPG NPV plus the K-W NPV, 
to yield a very high target NPV. Our target NPV was established on only the 
OGS NPV. 

15.0ur litigation counsel's sub-consultant is expereinced in power plant valuation 
and assess the NPV for OGS at about $50 million. In doing so, he weighed the 
probability of the the OGS aCtually be built, the probability of it being buit on time, 
the proability of it not experiencing cost overruns, etc., to arrive at this $50 million 
figure. 



Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 

Amir Shalaby 
April15, 20112:06 PM 
Michael Killeavy 
JoAnne Butler · 

Subject: RE: TCE Matter· Financial Model Explanation ... 

Thanks. Much appreciated 

-----Original Message----~ 
From: Michael Killeavy 
Sent: Friday, April 15, 2011 12:36 PM 
To: Amir Shalaby 
Cc: JoAnne Butler 
Subject: FW: TCE Matter- Financial Model Explanation .•. 
Importance: High 

Amir, 

JoAnne asked me to send this to you. It's a memo explaining how the financial model used in 
the settlement discussions works. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, suite 1600 
Toronto, Ontario 
MSH lTl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

-----Original Message----
From: Michael Killeavy 

--=-=~~~\u:~~~!e~~e~~t~~~~~~-:huF· "--"'--====-'--'~'-"--~'---'-''--=-==="'-'-'--'-"'---"~_-"-__ =_=_"'_"' __ =_cc;__--'--

- ---Gco: _ JoAnne -Butler; ~Dgj:Jo..r<Ib:::ta·ngelaan; ~RonaiCMozayyan · 
Subject: TCE Matter - Financial Model Explanation ... 
Importance: High 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

Attached is a memorandum explaining how the financial model we used in the settlement 
negotiations works. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
1 



Director, Contract Management 
Ontario Power Authority 
12e Adelaide st. West, Suite 16ee 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6e71 (fax) 
416-52e-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Ivanoff, Paul [Pivanoff@osler.com] 
April15, 2011 2:30PM 
Michael Killeavy; Susan Kennedy 
Sebastiane, Rocco 
OPA- TCE [Privileged and Confidential] 
Letter to Alex Pourbaix (OPA letterhead) April 15, 2011 20455701_1.doc 

Further to our meetings this morning, attached please find a draft letter to Alex Pourbaix regarding mediation 
and arbitration. . 

Regards, 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

[]""""~ -"' 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi19gi8, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

*****"'******'*-*""'******-********************"*"************** 
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[ONTARIO POWER AUTHORITY LETTERHEAD] 

Aprill5, 2011 

SENT BY FACSIMILE AND EMAIL 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
TransCanada Energy Limited 
450- 1 Street, SW 
Calgary, Alberta 
T2P 5Hl 

Dear Alex: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") dated October 9, 2009 

In your email of April13, 2011, you questioned the merit of the parties entering into a mediation 
process. I can assure you that the OPA's proposal to mediate was made in good faith and in an 
effort to work together with TCE to negotiate the definitive form of an agreement in respect of 
the development of a power generation project in the Cambridge area. 

As you know, the parties entered into an MOU dated December 21, 2010, in which the parties 
identified that they were working together co-operatively to identifY other generation projects 
that meet Ontario's electricity system needs. The MOU contains obligations requiring both TCE 
and the OP A to engage in good faith negotiations. 

The OP A's request that the parties continue their negotiations in a mediated process is consistent 
with the parties' obligations under the MOU respecting good faith negotiations. A mediated 
process would allow the parties to advance negotiations on certain key issues including those 
respecting CAPEX estimates and TCE's alleged damages. TCE's rejection of the OPA's 
proposal to continue negotiations in a mediated process forecloses the parties from receiving the 
benefits of third party facilitation and is not consistent with TCE's obligations under the MOU. 
These obligations continlle throughto June 30, 2011. 

-Th~-oPA isb:opefiil.-tliat, ·on. :reflectiOri~youwiil ieGo-gnize ctJ1e:C1Jenefii:So-fpartidpatiiig=1n~-
negotiations with the assistance of a mediator. We believe that TCE should take all steps 
necessary to comply with its obligations relating to good faith negotiations and reconsider its 
position respecting mediation. We continue to be prepared to proceed promptly with a mediation 
to further the negotiations and we reiterate our request to you in that regard. 

As you know, the Contract provides that any matter in issue between the parties as to their rights 
under the Contract may be decided by arbitration in accordance . with Section 16.2 of the 
Contract. If you are not prepared to continue negotiations in a mediated process, the OP A 
requests that the parties meet to discuss an arbitration of the dispute between the parties and 

LEGAL_1:204SS701.1 

.,: .. ,' 



-2-

terms of reference of an arbitration. In that case, we would ask you to have your legal counsel 
contact ours. 

May we please hear from you at your earliest opportunity. 

Sincerely, 

ONTARIO POWER AUTHORITY 

Per: 
Name: Colin Andersen 
Title: Chief Executive Officer 

LEGAL_1:2045570U 



Aleksandar Kojic 

From: 
Sent: 
To: 

Amir Shalaby 
April15, 2011 2:37PM 
Michael Killeavy -

Subject: RE: TCE Matter - Financial Model Explanation ... 

The questions I- had are : 
Are the returns measured in real dollars ( i.e above inflation?) If you set NPV to zero, that 
means they are covering their expenses and making 7.5% return ( WACC). Is that correct? 
If so, would they enter a bid to get 7.5% return ( i.e . would they consider it good 
business to be working their capital at 7.5 %? or do they demand additional returns? ) 

-----Original Message----
From: Michael Killeavy 
Sent: Friday, April 15, 2011 12:36 PM 
To: Amir Shalaby 
Cc: JoAnne Butler 
Subject: FW: TCE Matter- Financial Model Explanation ... 
Importance: High 

Amir, 

JoAnne asked me to send this to you. It's a memo explaining how the financial model used in 
the settlement discussions works. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide Street West, Suite 1688 
Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-528-9788 (CELL) 
416-967-1947 (FAX) 

----~eri-gi'nai-Me-s-s-ag<i-~~~~~-~~--=--"-'-"--~'--'-"---c.__.c"---"'--'-~ ---'-~--'------"'-'-'--""'-"-'-'"-'-'"'-'----'---=--=---~-=---=--=---=--=-=-=-
- ~F ro_m ::-i"lich ael-Ki:Ueavy:-:-

Sent: April 8, 2011 11:16 AM 
To: Susan Kennedy; Smith, Elliot 
Cc: JoAnne Butler; Deborah Langelaan; Ronak-Mozayyan 
Subject: TCE Matter- Financial Model Explanation .•. 
Importance: High 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

Attached is a memorandum explaining how the financial model we used in the settlement 
negotiations works. 

1 



Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide st. West, Suite 1688 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Mike and Deb, 

Ivanoff, Paul [Pivanoff@osler.com] 
April15, 2011 2:45PM 
Michael Lyle; Deborah Langelaan 
Michael Killeavy; Susan Kennedy; Sebastiana, Rocco 
FW: OPA- TCE [Privileged and Confidential] 
Letter to Alex Pourbaix (OPA letterhead) April15, 2011 20455701_1.doc 

Attached is the draft letter to Alex Pourbaix. (Sorry for not putting you on the original circulation list.) 

Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 

. pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
E:Jario, Canada MSX 1 68 

From: Ivanoff, Paul 
Sent: Friday, April 15, 2011 2:30 PM 
To: 'Michael Killeavy'; Susan Kennedy 
Cc: Sebastiana, Rocco 
Subject: OPA - TCE [Privileged and Confidential] 

Further to our meetings this morning, attached' please find a draft letter to Alex Pourbaix regarding mediation 
and arbitration. 

Regards, 

··~o 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada MSX 1 88 

1 
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This e-maij message is privneged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privih§g16, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'uti\iser au 
de le divulguer sans autarisatian. 

--·H·--**"********"******-***********••·---
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[ONTARIO POWER AUTHORITY LETTERHEAD] 

Aprill5, 2011 

SENT BY FACSIMILE AND EMAIL 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
Trans Canada Energy Limited 
450 - 1 Street, SW 
Calgary, Alberta 
T2P 5Hl 

Dear Alex: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Op.tario Power Authority (the "OPA") dated October 9, 2009 

In your email of Apri113, 2011, you questioned the merit of the parties entering into a mediation 
process. I can assure you that the OPA's proposal to mediate was made in good faith and in an 
effort to work together with TCE to negotiate the definitive form of an agreement in respect of 
the development of a power generation project in the Cambridge area. 

As you know, the parties entered into an MOU dated December 21, 2010, in which the parties 
identified that they were working together co-operatively to identify other generation projects 
that meet Ontario's electricity system needs. The MOU contains obligations requiring both TCE 
and the OPA to engage in good faith negotiations. 

The OPA's request that the parties continue their negotiations in a mediated process is consistent 
with the parties' obligations under the MOU respecting good faith negotiations. A mediated 
process would allow the parties to advance negotiations on certain key issues including those 
respecting CAPEX estimates and TCE's alleged damages. TCE's rejection of the OPA's 
proposal to continue negotiations in a mediated process forecloses the parties from receiving the 
benefits of third party facilitation and is not consistent with TCE's obligations under the MOU. 
-These Q_bJigatiomu:_ollti.nueJ!n:oughJQlune3D,2Dll .. :c-____cc_=.==--::=---c '--"-'--'--'--"--'-----"--'--"'-'--"-=--'-"---'----'---'-'-=""--"----'-'-c'~ 

The OP A is hopeful tha:t, im retlection, you will recognize the benefits of pitriicipaiirig in 
negotiations with the assistance of a mediator. We believe that TCE should take all steps 
necessary to comply with its obligations relating to good faith negotiations and reconsider its 
position respecting mediation. We continue to be prepared to proceed promptly with a mediation 
to further the negotiations and we reiterate our request to you in that regard. 

As you know, the Contract provides that any matter in issue between the parties as to their rights 
under the Contract may be decided by arbitration in accordance with Section 16.2 of the 
Contract. If you are not prepared to continue negotiations in a mediated process, the OP A 
requests that the parties meet to discuss an arbitration of the dispute between the parties and 

LEGAL_1:204SS70I.l 
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terms of reference of an arbitration. In that case, we would ask you to have your legal counsel 
contact ours. 

May we please hear from you at your earliest opportunity. 

Sincerely, 

ONTARIO POWER AUTHORITY 

Per: 
Name: Colin Andersen 
Title: Chief Executive Officer 

LEGAL_I:2045570U 



Aleksandar Kojic 

From: Michael Lyle 
Sent: April Hi, 2011 2:50 PM 
To: 
Subject: 

Susan Kennedy; Michael Killeavy; Deborah Langelaan 
FW: OPA- TCE [Privileged and Confidential] 

Attachments: Letter to Alex Pourbaix (OPA letterhead) Apri115, 2011 20455701_.) .doc 

Can we get together in my office in the next 5 minutes to briefly go over Paul's letter? My proposal would be land with 
Paul and then quickly loop JoAnne and Kristin in before sending to Colin. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e·mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e·mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 

From: Ivanoff, Paul [mailto:Plvanoff@osler.com] 
Sent: April15, 2011 2:45 PM 
To: Michael Lyle; Deborah Langelaan 
Cc: Michael Killeavy; Susan Kennedy; Sebastiana, Rocco 
Subject: PN: OPA- TCE [Privileged and Confidential] 

Mike and Deb, 

Attached is the draft letter to Alex Pourbaix. (Sony for not putting you on the original circulation list.) 

Paul 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

E]ario, Canada M5X 1 B8 

1 



From: Ivanoff, Paul 
Sent: Friday, April 15, 2011 2:30 PM 
To: 'Michael Killeavy'; Susan Kennedy 
Cc: Sebastiana, Rocco 

--------·-·----

Subject: OPA - TCE [Privileged and Confidential] 

-------·------·--------

Further to our meetings this morning, attached please find a draft letter-to Alex Pourbaix regarding mediation 
and arbitration. 

Regards, 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
~ano, Canada MSX 188 

--····· 
This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courrlel est privi19gi8, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utillser au 
de le divulguer sans autorisation. 

-*"******"*****-----********""""*"*********-**-****** 
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[ONTARIO POWER AUTHORITY LETTERHEAD] 

Aprill5,2011 

SENT BY FACSIMILE AND EMAIL 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
TransCanada Energy Limited 
450- 1 Street, SW 
Calgary, Alberta 
T2P 5H1 

Dear Alex: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") dated October 9, 2009 

In your email of April 13, 2011, you questioned the merit of the parties entering into a mediation 
process. I can assure you that the OP A's proposal to mediate was made in good faith and in an · 
effort to work together with TCE to negotiate the definitive form of an agreement in respect of 
the development of a power generation project in the Cambridge area. 

·As you know, the parties entered into an MOU dated December 21, 2010, in which the parties 
identified that they were working together co-operatively to identify other generation projects 
that meet Ontario's electricity system needs. The MOU contains obligations requiring both TCE 
and the OP A to engage in good faith negotiations. 

The OPA's request that the parties continue their negotiations in a mediated process is consistent 
with the parties' obligations under the MOU respecting good faith negotiations. A mediated 
process would allow the parties to advance negotiations on certain key issues including those 
respecting CAPEX estimates and TCE's alleged damages. TCE's rejection of the OPA's 
proposal to continue negotiations in a mediated process forecloses the parties from receiving the 
benefits of third party facilitation and is not consistent with TCE's obligations under the MOU. 
TheseceMigatiensce6hti:naecilifoug1H5"Jtme'30,ZfH l•cc. -=·...=.=.cc=..=.c=-c.c==-===-"'-'-"'--'"-'c.c_~=-="-'-'-"-'."'-c=.c. 

- . --- -- ·---------------------- __ , ... ,, ______________ -- ____ ;_______,~: __ _ 

- ----- - ---

The OP A is hopeful that, on reflection, you will recognize the benefits of participating in 
negotiations with the assistance of a mediator. We believe that TCE should take all steps 
necessary to comply with its obligations relating to good faith negotiations and reconsider its 
position respecting mediation. We continue to be prepared to proceed promptly with a mediation 
to further the negotiations and we reiterate our request to you in that regard. 

As you know, the Contract provides that any matter in issue between the parties as to their rights 
under the Contract may be decided by arbitration in accordance with Section 16.2 of the 
Contract. If you are not prepared to continue negotiations in a mediated process, the OP A 
requests that the parties meet to discuss an arbitration of the dispute between the parties and 

LEGAL_l:2045570I.l 
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terms of reference of an arbitration. In that case, we would ask you to have your legal counsel 
contact ours. 

May we please hear from you at your earliest opportunity. 

Sincerely, 

ONTARIO POWER AUTHORITY 

Per: 
Name: Colin Andersen 
Title: Chief Executive Officer 

LEGAL_1:2045570l.l 



Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
April15, 2011 3:47PM 
Michael Lyle 

Subject: Re: OPA- TCE [Privileged and Confidential] 

Paul and Rocco are waiting for you in 1802? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthoritv.on.ca 

From: Michael Lyle 
Sent: Friday, April 15, 2011 02:58 PM 
To: Michael J<illeavy; Susan Kennedy; Deborah Langelaan 
Subject: Re: OPA- TCE [Privileged and Confidential] 

Is Deb able to speak for you as we only have about 20 minutes to turn this around? 

From: Michael Killeavy 
Sent: Friday, April 15, 2011 02:56 PM 
To: Michael Lyle; Susan Kennedy; Deborah Langelaan 
Subject: Re: OPA - TCE [Privileged and Confidential] 

I can't. I'm tied up on another matter. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 

120 Adelaide St. West, Su, .it~e~1':':6~0:CO-"-'"--"--"---'----'--~~--"-'--"'---'---'-----'---'----"'--"'---'--"==...c=---'-'"'-'=-~=="--
-~Turonto,Offtano, l\iTSF11T 

-416-96%28lfCoffiC:el - -- - -

416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavv@powerauthoritv.on.ca 

From: Michael Lyle 
Sent: Friday, April 15, 2011 02:50 PM 
To: Susan Kennedy; Michael Killeavy; Deborah Langelaan 

1 



Subject: PN: OPA- TCE [Privileged and Confidential] 

Can we get together in my office in the next 5 minutes to briefly go over Paul's letter? My proposal would be land with. 

Paul and then quickly loop JoAnne and Kristin in before sending to Colin. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv. on. ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain Information that is privileged, confidential 
and/or exempt from disclosure under applicable Jaw. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-man message 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: April15, 2011 2:45 PM 
To: Michael Lyle; Deborah Langelaan 
tc: Michael Killeavy; Susan Kennedy; Sebastiane, Rocco 
Subject: FW: OPA- TCE [Privileged and Confidential] 

Mike and Deb, 

Attached is the draft letter to Alex Pourbaix. (Sorry for not putting you on the original circulation list.) 

Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place . E]"""'·~··· _,,. 
From: Ivanoff, Paul 
Sent: Friday, April 15, 2011 2:30 PM 
To: 'Michael Killeavy'; Susan Kennedy 
Cc: Sebastiano, Rocco 
Subject: OPA- TCE [Privileged and Confidential] 
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Further to our meetings this morning, attached please find a draft letter to Alex Pourbaix regarding mediation 
and arbitration. 

Regards, 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

[]''·~·~-'~ 

**"***********"*********"'-****"'*****'***************************** 

This e-mail message is· privileged, confidential and subject to 
copyright. Ally unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est prMJ8gi9, confidentiel et· 
soumis a des droits d'auteur. IJ est interdit de l'utiliser ou 
de le divulguer sans autorisation. 

******************************"'********"'*****-********"************ 
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Aleksandar Kojic 

From: Michael Lyle 
Sent: April 15, 2011 4:20 PM 
To: 'Sean.Mullin@ontario.ca'; 'craig.maclennan@ontario.ca'; 'david.lindsay@ontqrio.ca'; 'James 

Hinds' · 
Cc: Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker; Michael Killeavy; Susan 

Kennedy; Deborah Langelaan 
Subject: TCE 
Attachments: 20455701_2.doc 

SOLICITOR/CLIENT PRIVILEGE 

Attached per our earlier conversation is the draft letter with respect to mediation and arbitration. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s} above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-m~il message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete this e-mail message 
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[ONTARIO POWER AUTHORITY LETTERHEAD] 

April IS, 2011 

SENT BY FACSIMILE AND EMAIL 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
TransCanada Energy Limited 
450 - 1 Street, SW 
Calgary, Alberta 
T2P 5Hl 

Dear Alex: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") dated October 9, 2009 

In your email of Aprill3, 2011, you questioned the merit of the parties entering into a mediation 
process. I can assure you that the OPA's proposal to mediate was made in good faith and in an 
effort to work together with TCE to negotiate the definitive form of an agreement in respect of 
the development of a power generation project in the Cambridge area. 

A mediated process would allow the parties to advance negotiations on certain key issues 
including those respecting CAPEX estimates and TCJ;:'s alleged damages. It would also permit a 
process whereby TCE could provide information that it considers commercially sensitive to a 
mediator (and any expert engaged by the mediator) who could then maintain confidentiality of 
such information from the OPA while facilitating further discussions between the parties. TCE's 
rejection of the OPA's proposal to continue negotiations in a mediated process forecloses the 
parties from receiving the benefits of third party facilitation. > • ""'""" The OPA is hopeful that, on reflection, you will recognize the benefits of participating in 

~ negotiations with the assistance of a mediator. We believe that TCE should take all steps 
f""\ necessary to comply with its obligations relating to good faith negotiations and reconsider its 

__ ~ _ _po_sitie>!l!especting mediation. We continue to beprep~ed to proceed promptly _with a mediation 
rorurtherme negouati()Il_S-and_""e nJ_1te!a!~ ()_Uf_reCj_ll~st to Y9.1J fu_1:hat regard~------u- . ----- -----·· 

-~--- --------- --------------- . - - - . - _______ :c - -
------ _---__ ------ ----

As you know, the Contract provides that any matter in issue between the parties as to their rights 
under the Contract may be decided by arbitration in accordance with Section 16.2 of the 
Contract. If you are not prepared to continue negotiations in a mediated process, the OPA 
requests that the parties meet to discuss an arbitration of the dispute between the parties and 
terms of reference of an arbitration. In that case, we would ask you to have your legal counsel 
contact ours. 

May we please hear from you at your earliest opportunity. 

LEGAL_I:204SS70l.2 
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Sincerely, 

ONTARIO POWER AUTHORITY 

Per: 
Name: Colin Andersen 
Title: Chief Executive Officer 

LEGAL_l:20455701.2 



Aleksaridar Kojic 

F_r9m: 
Sent: 

ryliphaei.,Lyle 

To':· 
CC:; 
Subject: 

Ai:iri11$, 2011 4:21 PM 
·Colin Andersen; JoArihe Butler; Kristin Jenkins; Brett Baker 
Michael Killeavr; cieoorah Langelaan; Susan Kennedy 
RE: Draft letter 

I spoke with Jim by phone and he was ok with sending it unread by him. 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H .1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain Information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the Intended recipient{s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 
and delete. this e-mail message 

From: Colin Andersen 
Sent: AprillS, 2011 4:05 PM 
To: Michael Lyle; JoAnne Butler; Kristin Jenkins; Brett Baker 
Cc: Michael Killeavy; Deborah Langelaan; Susan Kennedy 
Subject: Re: Draft letter 

l'rn fine with this, ok to send to jim and govt as far as I am concerned(how did you leave it with jim did he want to see 
first?). Tks JoAnne, Mike eta! for looking after things today. 

From: Michael Lyle 
Sent: Friday, April1S, 2011 03:31PM . 
To: Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker 
Cc: Michael Killeavy; Deborah Langelaan; Susan Kennedy 
Subject: Draft letter 

I have pasted this into the e-mail for your ease of reading Colin. Susan and I are in a meeting with Government and 
Osiers counsel for the next hour. Colin: do you want this togo to Jim Hinds before it goes to Government? 

···rnyour-emailof .AprilT3, 20Il~youquestioned-tliement offuepartiesentenngmtoamediationprocess:·I can
assure you that the OPA's proposal to mediate was made in good faith and in an effort to work together with 
TCE to negotiate the definitive form of an agreement in respect of the development of a power generation 
project in the Cambridge area. 

A mediated process would allow the parties to advance negotiations on certain key issues including those 
respecting CAPEX estimates and TCE's alleged damages. It would also permit a process whereby TCE could 
provide information that it considers commerCially sensitive to a mediator (and any expert engaged by the 
mediator) who could then maintain confidentiality of such information from the OP A while facilitating further 
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discussions between the parties. TCE's rejection of the OPA's proposal to continue negotiations in a mediated 
process forecloses the parties from receiving the benefits of third party facilitation. 

The OP A is hopeful that, on reflection, you will recognize the benefits of participating in negotiations with the 
assistance of a mediator. We believe that TCE should take all steps necessary to comply with its obligations 
relating to good faith negotiations and reconsider its position respecting mediation. We continue to be prepared 
to proceed promptly with a mediation to further the negotiations and we reiterate our request to you in that 
regard. 

As you know, the Contract provides that any matter in issue between the parties as to their rights under the 
Contract may be decided by arbitration in accordance with Section·l6.2 of the Contract. If you are not prepared 
to continue negotiations in a mediated process, the OP A requests that the parties meet to discuss an arbitration 
of the dispute between the parties and terms of reference of an arbitration. In that case, we would ask you to 
have your legal counsel contact ours. 

May we please hear from you at your earliest opportunity. 

Michael Lyle 
General Counsel and Vfce President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthoritv.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please_ notify the sender immediat~ly 
and delete this e-mail message · 
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Aleksandar K9jic 

From: 
Sent: 

Michael Killeavy 
Apri116, 2011 2:21 PM 

To: Amir Shalaby . 
Subject: RE: TCE Matter- Financial Model Explanation ... 

Amir, 

The cash flows are inflated based on the model assumptions, so the returns are real returns 
not nominal. 

Inputting a target NPV of zero in the model means that they earn no return at all, i.e., the 
just cover their CAPEX and OPEX. The NPV we calculate is the PV of the TCE profits. 

I think it's implicit in their negotiation stance that they seem to want a much higher return 
on their invested equity. We arrived at 7.5% cost of equity by examining publicly available 
information. 

Michael 

Michael Killeavy, ll.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message----
From: Amir Shalaby 
Sent: Fri 15-Apr-11 2:36 PM 
To: Michael Killeavy 
Subject: RE: TCE Matter- Financial Model Explanation ... 

The.questions I had are 
Are the returns measured in real dollars ( i.e above inflation?) If you set NPV to zero, that 
mgansthey <we c0v.ering their expenses .. and .making 7.5 % return _( .WACC). Is that correct?. 
It so, would they enter a bid to get 7.5 % return (i.e .. would they consider it good 

. ousfness"l:o be wari<Ingtfleir. capftai at ·i . .S %? or do~i:hey: demand :adCfii:i&naf returns i ) 

-----Original Message----
From: Michael Killeavy 
Sent: Friday, April 15, 2811 12:36 PM 
To: Amir Shalaby 
Cc: JoAnne Butler 
Subject: FW: TCE Matter- Financial Model Explanation .•. 
Importance: High 

Amir, 
1 



JoAnne asked me to send this to you. It's a memo explaining how the financial model used in 
the settlement discussions works. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

-----Original Message----
From: Michael Killeavy 
Sent: April 8, 2011 11:16 AM 
To: Susan Kennedy; Smith, Elliot 
Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan 
Subject: TCE Matter- Financial Model Explanation ... 
Importance: High 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

Attached is a memoranqum explaining how the financial model we used in the settlement 
negotiations works. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Amir Shalaby 
Apri116, ;10113:06 PM 
MicHael Killeavy 

Subject: Re: TCE Matter- Financial Model Explanation ... 

Thanks. I still think they woulp enter into a project where they get 7.5 percent real return 
on all capital invested (much higher on equity). They should do this all day long . Right? 
The added NPv "profit" is compensation for loss of other opportunities. 
Is this understanding correct? I only told me five times Cheers 

Original Message ----
From: Michael Killeavy 
Sent: Saturday, April 16, 2611 02:21 PM 
To: Amir Shalaby 
Subject: RE: TCE Matter- Financial Model Explanation .•. 

Amir, 

The cash flows are inflated based on the model assumptions, so the returns are real returns 
not nominal. 

Inputting a target NPV of zero in the model means that they earn no return at all, i.e., the 
just cover their CAPEX and OPEX. The NPV we calculate is the PV of the TCE profits. 

I think it's implicit in their negotiation stance that they seem to want a much higher return 
on their invested equity. We arrived at 7.5% cost of equity by examining publicly available 
information. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
126 Adelaide st. West, Suite 1660 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6671 (fax) 
.416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message----
From: Amir Shalaby 
Sent: Fri 15-Apr-11 2:36 PM 
To: Michael Killeavy 
Subject: RE: TCE Matter Financial Model Explanation ... 

The questions I had are 
Are the returns measured in real dollars ( i.e above inflation?) If you set NPV to zero; that 
means they are covering their expenses and making 7.5% return ( WACC). Is that correct? 
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If so, would they enter a bid to get 7.5% return ( i.e . would they consider it good 
business to be working their capital at 7.5 %? Or do they demand additional returns? ) 

-----Original Message----
From: Michael Killeavy 
Sent: Friday, April 15, 2011 12:36 PM 
To: Amir Shalaby 
Cc: JoAnne Butler 
Subject: FW: TCE Matter- Financial Model Explanation •.. 
Importance: High 

Amir, 

JoAnne asked me to send this to you. It's a memo explaining how the financial model used in 
the settlement discussions works. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

-----Original Message----
From: Michael Killeavy 
Sent: April 8, 2011 11:16 AM 
To: Susan Kennedy; Smith, Elliot 
Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan 
Subject: TCE Matter- Financial Model Explanation ... 
Importance: High 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

Attached is a memorandum explaining how the financial model we used in the settlement 
negotiations works. 

Michael 

Michael Killeavy, LL.B.·, MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michae_l Killeavy 
AJ'iril16, 2011 6:26PM 
Am it Shalaby 

Subject: Re: TCE Matter- Financial Model Explanation ... 

Yes. There is a single NPV that is solved for during the analysis. A 7.5 % returri assumes 
all- equity. We know this isn't the_case, so I think our offer was generous. When the 
project is levered like OGS, the NPV is about $162M. Not bad compensation for a project 
experiencing two seriously crippling FM events, which likely would prevent its completion. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, MSH lTl 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

----- Original Message ----
From: Amir Shalaby 
Sent: Saturday, April-16, 2811 83:85 PM 
To: Michael Killeavy 
Subject: Re: TCE Matter- Financial Model Explanation ..• 

Thanks. I still think they would enter into a project where they get 7.5 percent real return 
on all capital invested (much higher on equity). They should do this all day long • Right ? 
The added NPv "profit" is compensation for loss of other opportunities. 
Is this understanding correct? I only told me five times Cheers 

----- Original Message ----
From: Michael Killeavy 
Sent: Saturday, April 16, 2811 82:21 PM 
To: Amir Shalaby 
Subject: RE: TCE Matter- Financial Model Explanation ..• 

Amir, 

- . . --The. cash · flows~r-e=in_f.lated_bas.ed...con__ctheccmodeJ..=as&Ump:t-ions, ·se=t-fle=Pe'EB'PA'S"-<We"'f'eal-"'f'e'l;tfr'l'f'S'-=-=·. c____:. 

not_.nomioal,_ --· ---- - -- --- - - ------- - - ------

·Inputting a target NPV of zero in the model means that they earn no return at all, i.e., the 
just cover their CAPEX and OPEX. The NPV we calculate is the PV of the TCE profits, 

I think it's implicit in their negotiation stance that they seem to want a much higher r~tur~ 
on their invested equity. We arrived at 7.5% cost of equity by examining publicly available 
information. 

Michael 
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Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message----
From: Amir Shalaby 
Sent: Fri 15-Apr-11 2:36 PM 
To: Michael Killeavy 
Subject: RE: TCE Matter- Financial Model Explanation ... 

The questions I had are 
Are the returns measured in real dollars ( i.e above inflation?) If you set NPV to zero, that 
means they are covering their expenses and making 7.5% return ( WACC). Is that correct? 
If so, would they enter a bid to get 7.5% return ( i.e • would they consider it good 
business to be working their capital at 7.5 %? Or do they demand additional returns? ) 

-----Original Message----
From: Michael Killeavy 
Sent: Friday, April 15, 2011 12:36 PM 
To: Amir Shalaby 
Cc: JoAnne Butler 
Subject: FW: TCE Matter- Financial Model Explanation ... 
Importance: High 

Amir, 

JoAnne asked me to send this to you. It's a memo explaining how the financial model used in 
the settlement discussions works. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

-----Original Message----
From: Michael Killeavy 
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Sent: April 8, 2e11 11:16 AM 
To: Susan Kennedy; Smith, Elliot 
Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan 
Subject: TCE Matter- Financial Model Explanation ..• 
Importance: High 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

Attached is a memorandum explaining how the financial ·model we used in the settlement 
negotiations works. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide St. West, Suite 16ee 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6e71 (fax) 
416-52e-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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DRAFT: MARCH 28, 2011, 4:30 PM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Sllpply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OP A") dated October 9, 2009 

We are writing to you in response to your letter to Colin Andersen, dated March 10, 2011. As 
stated in Colin's October 7, 2010 letter to you, we wish to work with you to identify projects and 
the extent to which such projects may compensate TCE for termination of the Contract while 
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 
the draft implementation agreement and schedules TCE provided to us, and find that it does not 
meet this requirement. We would like to suggest an alternative proposal which we believe meets 
this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project 
that could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the ''Replacement Project"). We have set out in Schedule "A" to this 
letter a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to. construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the final 
form of contract (the "NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be 
as set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: · · · 

1. Permits and Approvais. With respect to the approvals required pursuant to the Planning 
Act to construct theRepli!Cement Project, the OPA would work with TCE, the host 
mUnicipality and the Province .of Ontario to ensure that once all of the requirements for 
the Planning Act approvals have been satisfied, the approvals are· issued in a timely 

___ _ manner, orif they are not issued in a timely manner, that so long .as the Replacement - ---
__ c. __ P.rojecthas_been.appro:v.ed~~de):f>art.ILqr PartlLlcot'tlle§~yir6!lrhe.rztqJ,A,ssess_]11ent4 ct 

-or" Is iliisubj~ct· Of (i) anorci~fm!der section 3Tora decliiHition iill:aer-secfloii~3.2-of that 
Act, or (ii) an exempting regulation made under that Act, such Planning Act approvals do 

. ngtj.p:lpedl'l.the deyelopmyn,t of.t)J.eReplacelllen\ Rr()je~t. .:' ... _,, .. , ... , 
. ' '.·' •' ' .. ·. .. . . '''• . ' . . . 

. triliis dici riot acc\irailci'the C!~ra:i'luthe issuance-~£ sri~h Pbi~ini .Act approviils ·caused 

. feE· ~~(to iichieYe ¢o~~~da1 Operatimi' by the 'Mil~st~n~,_D~t~ for c6~ercia1 
bp~r~tl<i:U: -~~cl1 d~lay would .~e cdnside;~J ~ eveht))r'F'oi:~eM~j~ke, ~d feE ·would 

. b(.)'erititied,to reccivedts iea~'o!l~ble, 'o).lt~of-p~pk<{diJsts res~tmg fiolll S)lCh (i.elay, by 
. i.:v~Y, of ~'corresp9nding increase in theN et Reydnue Requiiement (NRR). In ~ddition, the 
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OP A would not have the right to terminate the Replacement Contract for such event of 
Force Majeure, unless the event of Force Majeure resulted in a delay that was greater 
than two years and the OP A paid TCE a termination amount equal to (i) the total amount 
of the verified, non-recoverable sunk costs (net of any residual value) associated with the 
development of the Oakville Generating Station, provided however that such total 
amount shall not exceed $37,000,000 plus (ii) fifty percent of the total amount of the 
verified, non-recoverable sunk costs (net of any residual value) associated with the 
development of the Replacement Project. TCE would be solely responsible for all other 
permits and approvals required for the Replacement Project, subject to the standard Force 
Majeure provisions set out in the NYR Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on accountofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non
recoverable sunk costs (net of any residual value) associated with the development of the 
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by 
0.000 012 681 3 multiplied by the amount by which such costs are less than $37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the 
Replacement Project would be reimbursed by the OPA. Such costs would be reimbursed 
on terms that are substantially the same as the terms set out in Section 1 of Exhibit S of 
the Accelerated Clean Energy Supply Contract between the OP A and Portland Energy 

4. 

5. 

6. 

7. 

Centre L.P. with the necessary conforming changes being made, provided that (i) there 
shall be no "Budgeted Costs" included in the NRR on account of such costs, (ii) 
references to the "Simple Cycle Operation Date" shall be replaced with references to the 
"Commercial Operation Date", and (iii) there shall be no "Excess H1 Amount". 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRlF, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the ·failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capacity Check Test to confirm that 
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the Replacement Project is capable of achieving the Contract Ramp Rate set out in 
Schedule "B" to this letter. 

8. Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to 
the NYR · Contract, we do not believe that the potential for single hour imputed 
production intervals would be detrimental to TCE. We are not proposing any change to 
Exhibit J but would be willing to discuss any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the 
assumption that Connnercial Operation occurs on July 1, 2015. If Connnercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier than if 
Connnercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your 
review. For greater certainty, although this proposal is made in good faith, it remains subject to 
internal OP A approvals and does not constitute an offer capable of acceptance. 

Yours very truly; 

JoAnne Butler 

c. Colin Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 

~~==~~~~~~==~~~==~~~ 
~· ... ·=-~·=-· 

-------
- -- --.---

: ,>_ . 

LEGAL_I:20297127.8 



SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) 

(b) 

(c) 

(d) 

be a dispatchable facility designed for maximum operational flexibility; 

be a simple cycle configuration generating facility; 

utilize natural gas supplied by pipeline as the fuel; and 

comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
bytheiESO. 

IT. Contract Capacity 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of 250 MW at 35 oc under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; 

(b) be able to provide a minimum of500 MW at 35 oc underN-2 System Conditions; 

(c) have a Season 3 Contract Capacity of not less than 480 MW; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

Ill. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•Jth transmission tower (Tower #•) leaving 
the Preston TS connecting tq the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 

IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such term is defmed in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 
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V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
tamping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% 02 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 0 2 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

(b) TCE will provide evidence to support the stated emission levels ofNOx and CO 
in the form of a signed certificate by an authorized representative of any of: (1) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

(c) The Replacement Contract will require that the emission limits for NOx and CO 
be (i) incorporated into the Replacement Project's Environmental Review Report 
or its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

~ -- ---

__::_c.::===--cc~--=---'---\LI'}'----'-Tn"e "e""rm;;-.s,-o'sion limifSfOrNDx and--co _ _s!ated l1l fu_()_~Rla_<e_em~ntContr~c:t_ will __ 

~-----~- --- -- ~~ !:~~s!:q::;o~~~hl! ot;~!~!;e~~~e~~c~:; :::i:r 0~e~~~~, :; 
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particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Co=ercial Operation and 
during any Capacity Check Test. 
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VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIII. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at [•] MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 
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SCHEDULE "B" -FINANCIAL PARAMETERS 

$ 12,500 I MW-month 

20% 

5ooMW 

700 Ml\1BTU/start-up 

$30,000/start-up 

$0.89/MWh 

. $0.50/MWh 

Season 1 Season 2 Season 3 

Ml\ffiTU/MWh Ml\ffiTU/MWh 
(HHV) (HHV) 

[•JMW [•JMW [•JMW 
--- --- - ------------------- -

OMW OMW 

33.0 
MW/millute MW ii:ninute 

Season 4 

10.58 
Ml\ffiTU/MWh 

(HHV) 

[•JMW 

-- ----- -------

'· ._, ... -

·;-·:,-

OMW 

35.2 
· MW/tilinute 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost 
for the design and construction of the Replacement Project of $375,000,000 (the "Target 
Capex"). So long as the actual cost to design and build the Replacement Project (the 
"Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there shall 
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule 
B" other than the NRR shall be subject to adjustment pursuant to this Schedule "C". 

2. 

3. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided 
that the OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the 
OPA Share multiplied by 0.000 012 681 3. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out 
in Schedule "B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed 
by the OP A, including, without limitation, "Interconnection Costs", as set out above, (ii) 
any costs incurred by TCE that were not reasonably required to be incurred in order for 
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the 
OPA. 

The following costs shall be considered fixed components of the Target Capex not 
subject to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$ [13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, 
· such that all costs incurred by TCE in designing and building the Replacement Project 

shall be transparent to the OP A and fully auditable. Any dispute relating to the 
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determination of the Actual Capex shall be resolved in accordance with the dispute 
resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 
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Aleksandar Kojic 

From: 
Sent: 
to: 

Michael Killeavy 
April 18, 2011 s:o2 PM 
Deborah Langelaan 

Subject: Re: TCE Matter- OPA Second Counter-Proposal .... 

No idea. It's a decision from MO/PO. We can discuss when you get back. 

Michael Killeavy, LL.B., MBA, P.Eng .. 

Director, Contract Management 
Ontario Power Authority 

120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 

Michael.killeaw@powerauthority.on.ca 

From: Deborah Langelaan 
Sent: Monday, April 18, 2011 04:58 PM 
To: Michael Killeavy · · 
Subject: Re: TCE Matter - OPA Second Counter-Proposal .... 

WTF? They won't go for this so why are we even bothering? 

Course is great by the way. 

Deb 

From: Michael Killeavy 
Sent: Monday, April18, 2011 04:23 PM 
To: Sebastiana, Rocco <RSebastjano@osler.com>; Ivanoff, Paul <Pivanoff@osler.com>; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter- OPA Second Counter-Proposal .... 

*** PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

There have· been_so_mecdey_eJnpments_oncthidiJe_o_verctbe.lastJewcday.s.-.c.ltJ'laScbeencdecided-t-l'lat-tnecOf1Acwill-makeca-~
-Second-counter-proposal-tocTG6-.--The second Gounter,proposal will-be identical to the first counter-proposal with the_ _ 
exception of: - -- -- - - - -- - -- --- - --- -- - - - -

1. AACC will be 481 MW; 
2. Target Capital Cost of $475 million; 
3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated now at 

$37 million; 
4. Contract term of 25 year; and 
5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR project, to 

exempt the project from the Planning Act. In recognition of the fact that TCE will still have permitting and . 
approvals risk we need to change the second paragraph in the "Permits and Approvals" section of the first 

1 



counter-proposal. We need to state that in the event that the K-W peaking plant does not proceed, we will 
enter into good faith negotiations with TCE for: (i) the recovery of the OGS sunk costs; (ii) prudently incurred 
expenditures on the K-W peaking plant; and, (iii) the financial value of the OGS contract. 

During our telephone calli misspoke when I said that the provincial government would enact a regulation to exempt the 
project from the Planning Act. It will not do so. 

We would like to receive a draft of this second counter-proposal before lOam tomorrow. If this isn't possible, please 
let me know in advance. 

Thank you, 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH lTl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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Aleksandar Kojic 

From: Michael Killeavy 
Sent: 
To: 
Cc: 

April 18, 201.1 5.:10 PM 
'ESmith@osler.com' 
'RSebastiano@bsler.com'; JoAnne Butler 

Subject: Re: TCE Matter- OPA Second Counter-Proposal .... 

As I recall, this was TCE's conversion factor, not mine. 

Put a bullet in there for now and I'll do some work tonight on it. 

JoAnne, am I correct in presuming that this NRR-CAPEX conversion factor wasn't discussed today at any of the MO/PO 
meetings? 

Michael 

Michaei.Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael. killeavy@ powera utho rity .on.ca 

From: Smith, Elliot [mailto:ESmith@osler.coml 
Sent: Monday, April 18, 2011 04:53 PM 
To: Michael Killeavy 
Cc: Sebastiana, Rocco <RSebastiano@osler.com> 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Michael, 
We're working on the revised counter-proposal and should be able to get you a draft by 10 AM 
tomorrow as requested. · 

-'-"'---"---"'-'----"-'-'S"'in"'c~e~-the-'-G_AB.EX:b.as:.changeclq.uifa.s.i.gnificantlyccfwm=ti'u3=o~igina!=PWPflSal,=can-'-you=coRfinRI-". -'--'--
. whetiler-tl"le-conversion fador-from-GAPEX-te-NRRet-0~000·04-2-681-3-ig-:still-acctirate?-'fhis··· 

valuers-used to adjustfor bofll Oakville 8unk_c_6sts and as part ofthe Targefcosfadjllstment. 

Thanks, 
Elliot 

D 
Elliot Smith 
Associate 
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416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

~" ~"''"- <m 

From: Michael Killeavy [mailto:Michaei.Killeayy@powerauthoritv.on.ca] 
Sent: Monday, April18, 2011 04:23 PM 
To: Sebastiane, Rocco; Ivanoff, Paul; Susan Kennedy <Susan.Kennedy@powerauthoritv.on.ca> 
Cc: Deborah Langelaan <Deborah.Langelaan@powerauthoritv.on.ca>; JoAnne Butler 
<joanne.butler@powerauthoritv.on.ca> 
Subject: TCE Matter - OPA Second Counter-Proposal .... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

There have been some developments on this file over the last few days. It has been decided that the OPA will 
make ·a second counter-proposal to TCE. The second counter-proposal will be identical to the first counter
proposal with the exception of: 

1. AACC will be 481 MW; 
2. Target Capital Cost of $475 million; 
3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated 

now at $37 million; 
4. Contract term of 25 year; and 
5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR 

project, to exempt the project from the Planning Act. In recognition of the fact.that TCE will still have 
permitting and approvals risk we need to change the second paragraph in tfte'"l'ermit.s ·and Approvals" 
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant 
does not proceed, we will enter into good faith negotiations with TCE for: (i) the recovery of the OGS 
sunk costs; (ii) prudently incurred expenditures on the K-W peaking plant; and, (iii) the financial value of 
the OGS contract. 

During our telephone calli misspoke when I said that the provincial government would enact a regulation to 
exempt the project from the Planning Act. It will not do so. 

We would like to receive a draft ofthis second counter-proposal before lOam tomorrow. If this isn't possible, 
please let me know in advance. 

Thank you, 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
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Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CEll) 
416-967-1947 (FAX) 

********"****-**************"***-*****"*******"************* 

This e-mail message is privileged, confidential and subject to 
copyright Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privil6gi9, confidentiel et 
soumis a des droits d'auteur.ll est interdit de l'utillser ou 
de 1e divulguer sans autorisatlon. 

*************·------·------
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Aleksandar Kojic 

From: 
Sent: 

JoAnne Butler 
April18, 2011 5:24 PM 

To: 
Cc: 

Michael Killeavy; 'ESmith@osler.com' 
'rsebastiano@osler.com' 

Subject: Re: TCE Matter- OPA Second Counter-Proposal .... 

It was discussed in the recognition that both TCE and ourselves had a true up mechanism for the capital costs; however, 
how the mechanism worked was not discussed. If we need to change the factor the·n we should, however, as I recall, it 
helped us with the sunk cost true up as well. 

JCB 

From: Michael Killeavy 
Sent: Monday, April18, 2011 05:10 PM 
To: 'ESmith@osler.com' <ESmith@osler.com> 
Cc: 'RSebastiano@osler.com' <RSebastiano@osler.com>; JoAnne Butler 
Subject: Re: TCE Matter- OPA Second Counter-Proposal .... 

As I recall, this was TCE's conversion factor, not mine. · 

Put a bullet in there for now and I'll do some work tonight on it. 

JoAnne, am I correct in presuming that this NRR-CAPEX conversion factor wasn't discussed today at any of the MO/PO 
meetings? 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthority.on.ca 

· -From: srnitn, ~;ltiot [m~ilt:a:ESmith-@asler.ccim] 
Sent: M_ondC!y, ~pri118, 2q11 04:53 .PM 
To: Michael Kill~av}t . . . 
cc: Seqasti1ino, Rcicco <RSebastiano@osler.com> · .· 
subj~d:: RE:TCE Matter" OPASecoild counter-Proposal; ... 

Michael, 
··-· We're working on the revised counter-proposal and should be able to get you a draft bY 10 AM 

tomorrow as requested. · · ·· · 

1 



Since the CAPEX has changed quite significantly from the original proposal, can you confirm 
whether the conversion factor from CAP EX to NRR of 0.000 012 681 3 is still accurate? This 
value is used to adjust for both Oakville Sunk Costs and as part of the Target Cost adjustment. 

Thanks, 
Elliot 

D 
Elliot Smith 
Associate 

416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com · 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
E:Jarto, Canada M5X 1 B8 

From: Michael Killeavy fmailto:Michaei.Killeaw@powerauthority.on.ca] 
Sent: Monday, April 18, 2011 04:23 PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Susan Kennedy <Susan.Kennedy@powerauthority.on.ca> 
Cc: Deborah Langelaan <Deborah.Langelaan@powerauthority.on.ca>; JoAnne Butler 
<joanne.butler@powerauthority.on.ca> 
Subject: TCE Matter - OPA Second Counter-Proposal •... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

There have been some developments on this file over the last few days. It has been decided that the OPA will 
make a second counter-proposal to TCE. The second coun.ter-proposal will be identical to the first counter
proposal with the exception of: 

1. AACC will be 481 MW; 
2. Target Capital Cost of $475 million; 
3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated 

now at $37 million; 
4. Contract term of 25 year; and 
5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR 

project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have 
permitt.ing and approvals risk we need to change the second paragraph in the "Permits and Approvals" 
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant . 
does not proceed, we will enter into good faith negotiations with TCE for: {i) the recovery of the OGS 
sunk costs; {ii) prudently incurred expenditures on the K-W peaking plant; and, {iii) the financial value of 
the OGS contract. 

During our telephone calli misspoke when I said that the provincial government would enact a regulation to 
exempt the project from the Planning Act. It will not do so. 
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We would like to receive a draft of this second counter-proposal before lOam tomorrow. If this isn't possible, 
please let me know in advance. 

·Thank you, 

Michael 

Michael Killeavy, ll.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
4.16-520-9788 (CEll) 
416-967-1947 (FAX) 

***"'**"******************************************"'****************** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegiE:, confidential et 
SOumis 8 des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

*****"""***********--**************************************** 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 

Michael Killeavy 
Apri118, 2011 5:25PM 
JoAnne Butler; 'ESmith@osler.com' 
'RSebastiano@osler.com' 
Re: TCE Matter- OPA Second Counter-Proposal .... 

Correct. We used their factor. I'll do some model runs tonight. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite :1600 
Toronto, Ontario, M5H 1Tl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: JoAnne Butler 
Sent: Monday, April18, 2011 05:23 PM 
To: Michael Killeavy; 'ESmith@osler.com' <ESmith@osler.com> 
Cc: 'rsebastiano@osler .com' < rsebastiano@osler .com> 
Subject: Re: TCE Matter - OPA Second Counter-Proposal .... 

It was discussed in the recognition that both TCE and ourselves had a true up mechanism for the capital costs; however, 
how the mechanism worked was not discussed. If we need to change the factor then we should, however, as I recall, it 
helped us with the sunk cost true up as well. 

JCB 

From: Michael Killeavy 
Sent: Monday, April18, 2011 05:10PM 
To: 'ESmith@osler.com' <ESmith@osler.com> 
Cc: 'RSebastiano@osler.com' <RSebastiano@osler.com>; JoAnne Butler 
Subject: Re: TCE Matter - OPA Second Counter-Proposal .... 

n AS"I'Te'call;ihis was I CE'scorwerslcm factor, not mme. 
- -

Put a bullet in there for now and I'll do some work tonight on it. 
_..., . 

JoAnne, am I correct in presuming that this NRR-CAPEX conversion factor wa~n't discussedtoday atarw of the MO/PO 

meetings? . "" · . . . . 

Michael 
•.'". 

Michael Killeavy, LL.B., MBA, P.Eng. 

1 



Director, Contract Management 
Ontario Power Authority 

· 120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Smith, Elliot [mailto:ESmith@osler.com] 
Sent: Monday, April 18, 2011 04:53 PM 
To: Michael Killeavy 
Cc: Sebastiana, Rocco <RSebastiano@osler.com> 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Michael, 
We're working on the revised counter-proposal and should be able to get you a draft by 10 AM 
tomorrow as requested. 

Since the CAP EX has changed quite significantly from the original proposal, can you confirm 
whether the conversion factor from CAPEX to NRR of 0.000 012 681 3 is still accurate? This 
value is used to adjust for both Oakville Sunk Costs and as part of the Target Cost adjustment. 

Thanks, 
Elliot 

D 
Elliot Smith 
Assoclate 

416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com 

Oster, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place r:r· ~- .. ,"00 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: Mcmday, April 18, 2011 04:23 PM 
To: Sebastiane, Rocco; Ivanoff, Paul; Susan Kennedy <Susan.Kennedy@powerauthority.on.ca> 
Cc: Deborah Langelaan <Deborah.Langelaan@powerauthority.on.ca>; JoAnne Butler 
<joanne.butler@powerauthority.on.ca> 
Subject: TCE Matter- OPA Second Counter-Proposal .... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

2 



There have been some developments on this file over the last few days. It has beeri decided that the OPA will 
make a second coun~er-proposal to TCE. The second counter-proposal will be identical to the first counter
proposal with the exception of: 

1. AACC will be 481 MW; 
2. Target Capital Cost of $475 million; 
3. Net Revenue Requirement of $14,922/MW-month,which is inclusive of the OGS sunk costs estimated 

now at $37 million; 
4. Contract term of 25 year; and 
5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR 

project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have 
permitting and approvals risk we need to change the second paragraph in the "Permits and Approvals" 
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant 
does not proceed, we will enter into good faith negotiations with TCE for: (i) the recovery of the OGS 
sunk costs; (ii) prudently incurred expenditures on the K-W peaking plant; and, (iii) the financial value of 
the OGS contract. 

During our telephone calli miss poke when I said that the provincial government would enact a regulation to 
exempt the project from the Planning Act. It will not do so. 

We would like to receive a draft of this second counter-proposal before lOam tomorrow. If this isn't possible, 
please let me know in advance. 

Thank you, 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng . 
. Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH lTl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

This e-mail message Is privileged, confidential and subject to 
copyright Any unauthorized use or disclosure is prohibited. 

Le contenu du present courri!9l est privi!!§gie, confidentiel et 
SOUmis 8 des dro1ts d'auteur. II est interdit de l'utiliser OU 

·de le divulguer sans autorisation. 

**"'*****-****--*""'*****************~**************"****** 
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Aleksandar Kojic 

From: 
Sent: 
To: 
cc: 

Sebastiana, Roccp [RSebastiano@osler.com] 
April 18, 2011 7:33 PM . 
Michael Killeavy; JoAnne Butler 
Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot 

Subject: RE: TCE Matter- OPA Second Counter-Proposal .... . . . . . 
Attachments: #20465379v1_LEGAL_1_- Draft Second Project Proposal to J.CEDOC; WSComparison_# 

20297127v8_LEGAL_1_- Draft Response to A. pourbaix Letter with Project Proposal-# 
20465379v1_LEGAL_1_- Draft Second Project Proposal to TCE.PDF 

Michael and JoAnne, 

Please fmd enclosed a second counter-proposal to TCE which reflects the points raised in the email below. As 

the OP A only delivered the first counterproposal in draft form, we have taken that draft and revised it to reflect 

the changed parameters. I have also included a blackline to the first counterproposal for ease of reference. 

Regards, Rocco 

From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthoritv.on.ca] 
Sent: Monday, April 18, 2011 4:24 PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - OPA Second Counter-Proposal .... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

There have been some developments on this file over the last few days. It has been decided that the OPA will 
make a second counter-proposal to TCE. The second counter-proposal will be identical to the first counter
proposal with the exception of: 

1. AACC will be 481 MW; 
2. Target Capital Cost of $475 million; 
3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OG5 sunk costs estimated 

now at $37 million; 
4. Contract term of 25 year; and 
5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR 

project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have 
permitting and approvals risk we need to change the second paragraph in the "Permits and Approvals" 
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant 
does not proceed, we will enter into good faith negotiations with TCE for: (i) the recovery of the OGS 

'----'"-"-'-----"-__c.c_'-----'-sunk-GG&tSi'Fi}J"FUaently-inGurrecl'e*J§eTialtures-eM'the-~-W'Peaki ng-plaiit;-a~n1l;"fiiifthe'financiah7ahie'llrf---
-theOGS-~co_ntract.-- · c ··· ------ ·· - ~~===~-=-- - - -- - ------------ _, . 

During our telephone calli misspoke when I said that the provincial government would enact a regulation to 

exempt the project from the Planning Act. It will not do so. 

We would like to receive a draft of this second counter-proposal before lOam tomorrow. If this isn't possible, 
please let me know in advance. 

Thank you, 

1 



Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL} 
416-967-1947 (FAX} 

...... ,.....,..,._*******************-***-**"'**-***** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is ~rohibited. 

Le contenu du present courriel est privUegh~, confidential et 
SOumis 6 des droits d'auteur. 1J est interdit de l'utiliser OU 
de le dlvulguer sans autorisation. 
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DRAFT: APRIL 18, 2011, 7:15PM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Dear :Mr. Pourbaix: 

Southwest GTA .Clea.n Energy Supply Contract (the "Contract") benyeen TransCanada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OPA;') dated October 9, 2009 

As stated in Colin's October 7, 2010 letter to you, we wish to work with you to identify projects 
and the extent to which such projects may compensate TCE for termination of the Contract while 
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 
the draft implementation agreement and schedules TCE provided to us, and find that it does not 
meet this requirement. We would like to suggest an alternative proposal which we believe meets 
this requirement. · 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project 
that could compensate TCE for .the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this 
letter a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement. :project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the final 
form of contract (the "NYR Contract") included .as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be 
as set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
·Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OPA would work with TCE, the host 
municipality and the Province of Ontario to ensure that once all of the requir(Jments for 
the Planning Act approvals have been satisfied, the approv:ils are issued in a timely 
manner. 

Jfth,i~Ai9;!1\JLoccur!l!ld~the .. delay-in-:th€ccis~uance-<:Jfsuch-Planning~e.t-appr,():yal_~<Jause_(i·· 
- ; • TCE-nor-:-to achieve-CommerCial- Operation by the- Milestone]5aie for . Corillnercial 

oretation, sqch delay .(y~uid. be consideted.an eveotofF~~peM~jeure, and T(;F; would 
.l?e (J~#.ti~dJo.i:ecoverhs ~easq~ab)e;out-Of~poqket cqsts iesultirJ.g:tJpm sush c!elay, by 

... \\lay of!!,~orrespo~¥n,# illcre~se, irlihe NetR~ye~uei~Cit1~em+pt~). . . , ; . , 

Jri ii,ddHion,'the pPAw<iuldnoi have. tile rlghfto tefniWat~ ihe.Repiad~rilenfCqlltract for 
Sl.lc_B e'le,itt'<if }Ioree Majeme, uriless t!le event afForce MaJeln,'er,e~].!Ited /tl~ d~lay that 
was gi-eateitlian two' years and liie OPA paid TeE a t~rrn)natioh'payment':Yhich the 
Parties would negotiate in good faith and would compensate TCE for reasonable damages 

LEGAL_l:20465379.1 
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station, 
provided however that such total amount shall not exceed $37,000,000, (ii} the total 
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently 
incurred in the development of the Replacement Project, and (iii) the anticipated financial 
value of the Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non
recoverable sunk costs (net of any residual value) associated with the development of the 
Oakville Generating Station is less than $3 7 ,000,000, the NRR shall be reduced by 
[0.000 012 681 3] multiplied by the amount by which such costs are less than 
$37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the 
Replacement Project would be reimbursed by the OPA. Such costs would be reimbursed 
on terms that are substantially the same as the terms set out in Section 1 of Exhibit S of 
the Accelerated Clean Energy Supply Contract between the OP A and Portland Energy 
Centre L.P. with the necessary conforming changes being made, provided that (i) there 
shall be no "Budgeted Costs" included in the NRR on account of such costs, (ii) 
references to the "Simple Cycle Operation Date" shall be replaced with references to the 

4. 

5. 

6. 

7. 

"Commercial Operation Date", and (iii) there shall be no "Excess Hl Amount". 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural .gas delivery and 
management services, ccinsistentwith the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRR1F would be equal to 20%. In the course of finalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRlF, so long as there was a 
corresponding reduction in the NRR . 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capacity Check Test to confirm that 
the Replacement Project is capable of achieving the Contract Ramp Rate set out in 
Schedule "B" to this letter. 

LEGAL_l ;20465379.1 
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8. Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to 
the NYR Contract, we do not believe that the potential for single hour imputed 
production intervals would be detrimental to TCE. We are not proposing any change to 
Exhibit J but would be willing to discuss any concerns TCE may have in this regard: 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the 
assumption that Commercial Operation occurs on July 1, 201.5. If Commercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier than if 
Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your 
review. For greater certainty, although this proposal is made in good faith, it remains subject to 
internal OP A approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

JoAnne Butler 

c. Colin Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiano, Osler, Hoskin &Harcourt LLP 

PI·~~~~~==~~~~~~~~~ 
-------· 

~· 

·.· .. -· 
. '.· . 
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SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
bytheiESO. 

II. Contract Capacity 

[NTD: In light of the change to the AACC to 481 MW, should the capacity figures in (a), 
(h) and (c) below also be revised to reflect TCE's comments about the capabilities of the 
CTG's?] 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of [250 MW] at 35 oc under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; 

(b) be able to provide a minimum of [500 MW] at 35 oc under N-2 System 
Conditions; 

(c) have a Season 3 Contract Capacity of not less than [ 480 MW]; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

ill. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•Jth transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 

LEGAL_1:20465379.1 
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IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that leads to N -2 system conditions, TCE shall be required to use 
Co=ercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract.. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(b) 

. _(c). 

(d) 

LEGAL_I:20465379.1 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% 02 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 02 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

TCE will provide evidence to support the stated emission levels ofNOx and CO 
in the form of a signed certificate by an authorized representative of any of: (1) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

T!1" Replacement Contract will n:J;J.llirs: th.at:the_emissio_nJimits for ND_x_and~CP~
be (i) incorporated mto the ReplacementProject;sEnviioJ:lmental ReviewReport 
or its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 



- 3 -

OPA is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIIL Project Major Equipment 

The Replacement Project will be designed utilizing (2) MSOlGAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at [•] MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 

LEGAL _1 :20465379.1 



SCHEDULE "B" ~FINANCIAL PARAMETERS 

$ 14,922 I MW-month 

20% 

481MW 

. 700 MMBTU/start-up 

$30,000/start-up 

$0.89/MWh 

$0.50/MWh 

Season 1 Season 3 Season 4 

1D.42 10.55 10.66 1 
MMBTU/MWh MMBTUIMWh MMBTU/MWh MMBTU/MWh 

(HHV) (HHV) (HHV) (HHV) 

r•JMW MW r•J MF .. l!llY.rW 
-- - ---------

-.--· 

OMW OMW 0 OMW 

37.8 35.8 33.0 35.2 
MW/miriute Mw /riiiriute MW /minute Mw/iriiuute 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost 
for the design and construction of the Replacement Project of $475,000,000 (the ''Target 
Capex"). So long as the actual cost to design and build the Replacement Project (the 
"Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there shall 
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule 
B" other than the NRR shall be subject to adjustment pursuant to this Schedule "C". 

2. 

3. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex -$25,000,000) x 0.50, provided 
that the OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the 
OPA Share multiplied by [0.000 012 681 3]. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out 
in Schedule "B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed 
by the OPA, including, without limitation, "Interconnection Costs", as set out above, (ii) 
any costs incurred by TCE that were not reasonably required to be incurred in order for 
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defmed in 
the Contract), or· (iii) any costs not substantiated to the reasonable satisfaction of the 
OPA . 

The following costs shall be considered fixed components of the Target Capex not 
subject to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, 
such that all costs incurred by TCE in designing and building the Replacement Project 
shall be transparent to the OP A and fully auditable. Any dispute relating to the 

LEGAL_1:20465379.1 
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determination of the Actual Capex shall be resolved in accordance with the dispute 
resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 

LEGAL_1:2046S379.1 



DRAFT: MAR-Cil l8,APRIL 18. 2011, 4,Z:~15 PM 

PRJVU,EGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

D~;ar Mr. :Poutbaix: 

Southw~st · GTA Clean Eiiergy. S~pply Co:ntract (the ''Co~trad;;) betWeen Ttaiis.Canada. 
E11ergy Ltd. ('fTCE") and t!{e Ontario Power A~thority ("OPA'') dated ·o~tober 9, 2009 

We are ·.witing te yea iH resjlense te yeer letter te CeliH Andersoo, dated Mareh 1 G, 2011. As 
stated in Colin's October 7, 2010 letter to you, we wish to work with you to identify projects and 
the extent to which such projects may compensate TCE for termination of the Contract while 

·appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 
the draft implementation agreement and schedules TCE provided to us, and fmd that it 'does not 
meet this requirement. We would like to suggest an alternative proposal which we believe meets 
this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that 
could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this letter 
a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the fmal 
form of contract (the ''NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be as 
set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

I. Permits and Approvals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OPA would work with TCE, the host 
municipality and the Province of Ontario to ensure that once all of the requirements for the 
Planning Act approval~ have been satisfied, the approvals are issued in a timely marmer,-BF 

. ift!leJ' are net issaed in a timely maHHer; that sa !eng as the R6jllaeement Prejeet has been 
· allllreved under Part IT el' Part ILl of the Envii"B>~menttil->iawa.sM~irilrlinlfecsOOj eet ef 
. m.<iJl ,eFJ!e.r C\l!ider·~~~EfflcJJ !)J'.a ae.~larattan ilBe,et~~etw,n-;3?-Jif ~!j:t7\ef,e!''(ii)-aii . . --- . 

ffireinptift'g FetHiatie!'l made l!Hder that Aet seeh.nle.nningAG( ajljlF9·caJ;; de net imjlecle the 
clevelsjlment ofthe R6jllaeemeat Prejeet. , · 

If this c!id. :not occ]Jr and the delay in the issuance of such Plarrzing A,qt appr()y!lls .caused 
TCE not to !!chieve Comriu:rcial Op~r,ation by the M\lestone Pate for 'C9inmercial 
Oper.atic)tl, suc,h(I(;Iaywo~ld~i; cbnsi4ered iffi.rvent ofForceMaj~ure, and.TCE would be 
en!jQed t(), n~coverit§re!lil(JI)-able; out-of-pocket ~ost.s resulting frol\1 such dela)', p:Y way of 

. a correspop.ding incr~a.se in the Net Reven!Je R~quirement (NRR). ·. · · . · 
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In addition, the OPA would not have the right to tenninate the Replacement Contract for 
such event of Force Majeure, unless the event of Force Majeure resulted in a delay that was 
greater than two years and the OPA paid TCE a tennination ame<mt eEJ.ual tepayment 
which the Parties would negotiate in good faith and would compensate TCE for reasonable 
damages associated with (i) the total amount of the verified, non-recoverable sunk costs 
(net of any residual value) associated with the development of the OakVille Generating 
Station, provided however that such· total amount shall not exceed $37,QQQ,Qf)Q 
~37.000.000. (ii) fifty fle!'eent efthe total amount of the verified, non-recoverable sunk 
costs (net of any residual value) asseeiatee witlmrudently incurred in the development of 
the Replacement Project. TCB weule 13e selely reSJ!leasil3le fer all ether ]!letmi-ts aae 
RJ!lJ!lrevals reEJ.aireS. fer the R6]!llaeem.eHt Prejeet, sul3jeet te the staaeaffi Feree Majeme 
J!lrevisieas set eut iH the }!YR. and (iii) the anticipated financial value of the Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non-recoverable 
sunk costs (net of any residual value) associated with the development of the Oakville 
Generating Station is less than $37,000,000, the NRR shall be reduced by !0.000 012 681 
3l multiplied by the amount by which such costs are less than $37,000,000. 

3. 

4. 

5. 

6. 

7. 

Interconnection Costs. The Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement 
Project would be reimbursed by the OPA. Such costs would be reimbursed on tenns that 
are substantially the same as the tenns set out in Section 1 of ExhibitS of the Accelerated 
Clean Energy Supply Contract between the OPA and Portland Energy Centre L.P. with the 
necessary confonning changes being made, provided that (i) there shall be no "Budgeted 
Costs" included in the NRR on account of such costs, (ii) references to the "Simple Cycle 
Operation Date" shall be replaced with references to the "Commercial Operation Date", 
and (iii) there shall be no "Excess Hl Amount". 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRlF would be equal to 20%. In the course of fmalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRJF, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The tenn of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the tertn and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 
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Capacity Redljctio.n Factor w:oulc! apply iu accordance with the prt!vi~ions of Exhibit J. In. 
addition, there would be a requirement as part ofa Capacity Check Test to confll1ll that the 
Replacement Project is capable of achieviug the Contract Ramp .Rate set out iu Schedule 
"B" to this letter. · 

8. Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to 
·the NYR Contract, we do not believe that the potential for siugle hour imputed production · 
intervals would be detrimental to TCE. We are not proposiug any change to Exhibit J but 
would be williug to discuss any concerns TCE may have iu this regard. 

9. Commercial Operation Date. The NRR set out iu Schedule "B" is based on the 
assumption that Commercial Operation occurs on July I, 2015. If Commercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of haviug the payments under the Replacement Contract start earlier than if 
Commercial Operation had occurred on July I, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your review. 
For greater certaiuty, although this proposal is made in good faith, it remillns subject to iuternal 
OPA approvals and does not constitute an offer capable of acceptance. · 

Yours very truly, 

JoAnne Butler 

Colin Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 

. ··.-
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SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) ·be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published by 
theiESO. 

II. Contract Capacity 

[NTD: In light of the change to the AACC to 481 MW. should the capacity figures in (a), (b) 

and (c) below also be revised to reflect ICE's comments about the capabilities of the 
CTG's?l 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of 1250 MWl at 35 °C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; 

(b) be able to provide a minimum of1500 MWl at 35 °C under N-2 System Conditions; 

(c) have a Season 3 Contract Capacity of not less than 1480 MWl; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

m. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•Jth transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 
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IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that )eads t~ N-2 system. conditions,. TCE sh~ll be required to use 
Commercially Reasonable Ef[orts (as such term i~ defined in the Contract) to assist the IESO, as 
directed by the IES.O, in restoring load in accordance with Section 7 of the Ont~o Resource and 
Transmission Assessmerit Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbioes combined are capable of· 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will be 
subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defmed in the Contract) and 
15% 0 2 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology''); and 

(ii) Carbon Monoxide {CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 0 2 in the exhaust gases on a dry 
volume basis) as measured usiog the Emissions Measurement 
Methodology. 

(b) TCE will provide evidence to support the stated emission levels ofNOx and CO in 
the form of a signed certificate by an authorized representative of any of: (1) the 
original equipment manufacturer of the Replacement Project's turbines, (2) the 
supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

~.--"'·· "'-'---'--"""'Ee)--=='I'lfe"ReplaeementceoouaeFwi!Freqtiire-thafthe'i:ITri~Simr-J:imilsTor-Ne>i'anil-ee'b"" .. =--=-="-'-'=-=--
·(i)-in_cgrporated·intcnh.<:~Repla\iement· Ptoject'-s EnvfronmeriJai~Review-Keporror. 

. its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

(d) The emission limits for NOx and CO stated in the Replacement Contract will fomi 
the basis of an ongoing operating requirement. For greater certainty, the OPA is 
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not requiring TCE to adopt any specific facility design or utilize any particular 
control equipment with respect to air. emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

Vlll. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) MSOlGAC Fast Start gas-fired combustion 
turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with evaporative 
cooling and emission reduction equipment. Each Generator shall be nominally rated at [•] MW 
(measured at the Generator's output terminals) new and clean, at ISO conditions. 
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SCHEDULE "B"- FINANCIAL PARAMETERS 

$~~/MW-month 

700 MMBTU/start-up 

$30,000/start-up 

/MWh 

$0.50/MWh 

Season 1 Season 2 

MMBTU/MWh 

!•JMW 

(HHV) 

.;,,35 .. 8 .. ·· 
MW/minilte 

. i-•, 

Season 3 

MMBTU/MWh 
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I•JMW 

0 
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Season 4 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost for 
the design and construction of the Replacement Project of$375,GGG,GGG475.000 000 (the 
"Target Capex"). So long as the actual cost to design and build the Replacement Project 
(the "Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there 
shall be no adjustment in the NRR. For greater certainty, none of the parameters in 
Schedule B" other than the NRR shall be subject to adjustment pursuant to this Schedule 
"C". 

2. 

3. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA'.s share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Cap ex- $25,000,000) x 0.50, provided that 
the OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the OPA's 
share of any difference between the Target Capex and the Actual Capex shall be 
determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRRset out in Schedule "B", plus the OPA 
Share multiplied by !0.000 012 681 *~ For greater certainty, if the OPA Share is 
a negative number, the adjusted NRR shall be less than the NRR set out in Schedule 
"B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed by 
the OPA, including, without limitation, "Interconnection Costs", as set out above, (ii) any 
costs incurred by TCE that were not reasonably required to be incurred in order for TCE to 
fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the OPA. 

The following costs shall be considered fixed components of the Target Capex not subject 
to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000) 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000) 

The determination of the Actual Capex shall be done through an "open book" process, such 
that all costs incurred by TCE in designing and building the Replacement Project shall be 
transparent to the OPA and fully auditable. Auy dispute relating to the determination of the 
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Actual Capex shall be resolved in accordance with the dispute resolution provisions of the 
Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 
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Aleksandar Kojic 

From: Michael Killeavy 
Sent: 
To: 

April18, 2011 8:12PM 
Sebastiane, Rocco; JoAnne Butler. 

Cc: 
Subject: 

Deborah Lailgelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot 
RE: TCE Matter- OPA Second CountercProposal .... 

Thank you Rocco. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 

·416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message-----
From: Sebastiano, Rocco [mailto:RSebastiano@osler.com] 
Sent: Mon 18-Apr-11 7:33 PM 
To: Michael Killeavy; JoAnne Butler 
Cc: Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Michael and JoAnne, 

Please find enclosed a second counter-proposal to TCE which reflects the points raised in the 
email below. ·As the OPA only delivered the first counterproposal in draft form, we have 
taken that draft and' revised it to reflect the changed parameters. I have also included a 
blackline to the first counterproposal for ease of reference. 

Regards, Rocco 

. EI'o[!L:. J'li_cba_eLKillea:vy. [mailto: M; chael.Kil-leavy@powePauthor>f.ty. on .ca] 
Sent: Monday, April 18, 2011 4:24 PM · · · ·· · 
To: Sebastiane, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah langelaan; JoAnne Butler 
Subject: TCE Matter- OPA Second Counter-Proposal ...• 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

1 



There have been some developments on this file over the last few days. It has been decided 
that the OPA will make a second counter-proposal to TCE. The second counter-proposal will be 
identical to the first counter-proposal with the exception of: 

1. AACC will be 481 MW; 

2. Target Capital Cost of $475 million; 

3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk 
costs estimated now at $37 million; 

4. Contract term of 25 year; and 

5. The provincial government will not pass a regulation, similar to that which was 
enacted for the NYR project, to exempt the project from the Planning Act. In recognition of 
the fact that TCE will still have permitting and approvals risk we need to change the second 
paragraph in the "Permits and Approvals" section of the first counter-proposal. We need to 
state that in the event that the K-W peaking plant does not proceed, we will enter into good 
faith negotiations with TCE for: (i) the recovery of the OGS sunk costs; (ii) prudently 
incurred expenditures on the K-W peaking plant; and, (iii) the financial value of the OGS 
contract. 

During our telephone call I misspoke when I said that the provincial government would enact a 
regulation to exempt the project from the Planning Act. It will not do so. 

We would like to receive a draft of this second counter-proposal before 10am tomorrow. If 
this isn't possible, please let me know in advance. 

Thank you, 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 

Director, Contract Management 

Ontario Power Authority 

120 Adelaide Street West, Suite 1600 

2 



Toronto, Ontario 

MSH 1T1 

416-969-6288 

416-520-9788 (CELL) 

416-967-1947 (FAX) 

******************************************************************** 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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Aleksandar Kojic 

From: Michael Killeavy 
Aprii 18, 2011 8:21 PM Sent: 

ro: Sebastiane; Rocco; Susan Kennedy; Ivanoff, Paul; Smith, Elliot 
JoAnne Butler; Deborah Langelaan · Cc: 

SlJ,I;lject: 
Atta.chments: 

TCE Mcitter-OPASecond Counter-Proposal- NRR-CAPEX Adjustment Factor ... 
OPA Self:Negotiation NRR Model18 Apr 2011 COUNTER-PROPOSAL.xls 

Importance: High 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

I worked on the NRR-CAPEX adjustment factor analysis this evening, and the adjustment of NRR 
in relation to the adjusted CAPEX is: 

NRR = 8.8880152133 * ADJUSTED_CAPEX + 7695.388889 

In this analysis I set the TCE/OPA share to be 58/58 on both the upside and downside of the 
new $475 million Target CAPEX. 

I am attaching the spreadsheet I used in the analysis for ease of reference. 

Michael 

·Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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OGS Sunk Cost Analysis 

OGS Sunk Costs 

TCE Borrowing Cost 

After-tax Cost of Borrowing 

Contract Term 

Amortization of OGS Sunk Costs 

NRR Sunk Cost Adder 

$37,000,000 

5.68% Based on Average YrM of LT Debt 

4.26% 

25 years 

$2,433,974 /year 

$422 allocation per MW-month 

$247 



OGS Sunk Cost Analysis 

Interconnection Costs 

TCE Borrowing Cost 

After-tax Cost of Borrowing 

Contract Term 

Amortization of OGS Sunk Costs 

NRR Sunk Cost Adder 

$100,000,000 

5.68% Based on Average YTM of l T Debt 

4.26% 

25 years 

$6,578,308 /year 

$1,140 allocation per MW-month 

$667 



Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
Apri119, 2011 7:02AM 
JoAnne Butler 

Subject: Re: TCE Matter- OPA Second Counter-Proposal - NRR-CAPEX Adjustment Facior ... 

· It was no trouble. I'll see you.this morning. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide st. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original Message ----
From: JoAnne Butler 
Sent: Monday, April 18, 2011 09:00 PM 
To: ·Michael Killeavy; 'rsebastiano@osler.com' <rsebastiano@osler.com>; Susan Kennedy; 
'Pivanoff@osler.com' <Pivanoff@osler.com>; 'ESmith@osler.com' <ESmith@osler.com> 
Cc: Deborah Langelaan 
Subject: Re: TCE Matter - OPA Second Counter-Proposal - NRR-CAPEX Adjustment Factor 

Michael, Rocco, 

Thanks for all your work tonight. We will finalize in the morning. 

JCB 

Original Message ----
From: Michael Killeavy 
Sent: Monday, April 18, 2011 08:20 PM 
To: Sebastiane, Rocco <RSebastiano@osler.com>; Susan Kennedy; Ivanoff, Paul 
<Pivanoff@osler.com>; Smith, Elliot <ESmith@osler.com> 
Cc: Jo~nne Butler; Deborah Langelaan 
Subject: TCE Matter - OPA Second Counter-Proposal - NRR-CAPEX Adjustment Factor 

I worked on the NRR-CAPEX a-djustment factor analysis this everil.ng, and the adjustment of NRR 
in relation to the adjusted CAPEX ·is: 

NRR = 0.0000152133 * ADJUSTED_CAPEX + 7695.388889 

In this analysis I set the TCE/OPA share to be 50/50 on both th~ upside and downside of the 
new $475 million Target CAPEX. 

I am attaching the spreadsheet I used in the analysis for ease of reference. 

Michael 
1 



Aleksandar Kojic 

From: 
sent: 

JoAnne Butler 

To: 
Cc: 

Aprl119, 2"0119:19AM _ 
Michael Killeavy; 'Sebastiana, Rocco'; 'Ivanoff,· Paul'; Susan Kennedy 
Deborah Langelaan 

Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Please note that this was not the recommendation of the ER team working on the replacement project negotiations. This 
was directed to us to do verbally by the government. This is as far as we can go and we will be taking to our Board for 
their approval shortly. 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario MSH 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler©powerauthority.on.ca 

From: Michael Killeavy 
Sent: Lunes, 18 de Abril de 2011 04:24p.m. 
To: Sebastiana, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter- OPA Second Counter-Proposal .... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

There have been some developments on this file over the last few days. It has been decided that the OPA will make a 
second counter-proposal to TCE. The second counter-proposal will be identical to the first counter-proposal with the 
exception of: 

1. AACC will be 481 MW; 
2. Target Capital Cost of $475 million; 
3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated now at 

$37 million; 
4. Contract term of 25 year; and 
5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR project, to 

-~-'-'--"-'-'--"'""empt-the-pF~jSGt-fmm-ttle-cPiatming-'Aet~--JAcreeegnitieli-frHifeH-aeHhaHEE'will-stHHiave'pefmlfting-.lrii:l-'-'----"-=---=--
approvals-risk~weneed-to-challge:th§:secon_dparagrapb-:inth~"Perll11rsandApprovarS''~sectiononnefirsf 

counter-proposal. We need to state that in the event that the K-W peaking plant does not proceed, we will 
enter into good faith negotiations with TCE for: (i) the recovery of the OGS sunk costs; (ii) prudently incurred 
expenditures on the K-W peaking plant; and, (iii) the financial value of the OGS contract. 

During our telephone calli miss poke when I said that the provincial government would enact a regulation to exempt the 

project from the Planning Act. It will not do so. 

We would like to receive a draft of this second counter-proposal before lOam tomorrow.· If this isn't possible, please 

let me know in advance. 
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AIE~ksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
· April19, 2011 9:21AM 
JoAnne Butler 

Subject: Re: TCE .Matter- OPA Second Counter-Proposal .... 

Sorry. I didn't mean otherwise .. 

Mii:haeiKilleavy, LL.B., MBA, P.Eng. 

Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthoritv.on.ca 

From: JoAnne Butler 
Sent: Tuesday, April19, 2011 09:18AM 
To: Michael Killeavy; 'Sebastiana, Rocco' <RSebastiano@osler.com>; 'Ivanoff, Paul' <Pivanoff@osler.com>; Susan 
Kennedy 
Cc: Deborah Langelaan 
Subject: RE: TCE Matter - OPA Second Counter-Proposal .... 

Please note that this was not the recommendation of the ER team working on the replacement project negotiations. This 
was directed to us to do verbally by the government. This is as far as we can go and we will be taking to our Board for 
their approval shortly. 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario MSH 1T1 

From: Michael Killeavy 
Sent: lunes, 18 de Abril de 2011 04:24 p.m. 
To: Sebastiana, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter- OPA Second Counter-Proposal .... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 
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